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1958 


May 29—Complaint filed. 
August 1—Answer of deft to complaint * * *. 


1959 

April 23—Hearing begun * ° °. 

April 24—Hearing resumed * ° *. 

April 27—Hearing resumed, concluded and taken under 
advisement * * °. 

October 26—Memorandum directing plaintiff be restored 
to his former position * * °. 
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1959 
November 10—Findings of fact and conclusion of law 


eee 

November 10—Declaratory judgment ordering defend- 
ants to reinstate pltf retroactively to 4/14/54 as Emergency 
Loan Officer in the Farmers Home Administrations or in 
the Department of Agriculture at Grade GS-13. 

December 23—Notice of Appeal * ° *. 


1960 


April 4—Transcript of proceedings April 23, 24, and 27, 
1959 * ° ° filed. 

April 4—Plaintiffs exhibits 1 thru 17 inclusive filed. 

April 4—Defendants exhibits 25 thru 50 inclusive filed. 

April 5—Order directing Clerk of Court withdraw the 
following exhibits in CA 3501-55 and include these as part 
record in case for transmission to U. 8. Court of Appeals ; 
pltfs exhibits 18 and 19, defts exhibits 1 thru 24 inclusive. 
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. CoMPLAINT., : 


(Filed May 29, 1958) 


Unrrep Srates Disrricr Court ror THE Disrricr 
or CoLUMBIA 


Civil Action 1396-58 


Kenyon B. Zauner, 749 Peachtree Street, N. E., Atlanta 8, 
Georgia, PLAINTIFF, 
v. 


Ezra Tart Benson, Secretary of Agriculture, Washington, 
D. C., Harris Exisworrs, Chairman, United States Civil 
Service Commission, Washington, D. C., Bennarp Fiana- 
can, Member, United States Civil Service Commission, 
Washington, D. C., Freperick J. Lawton, Member, 
United States Civil Service Commission, Washington, 
D. C., DEFENDANTS 


Surr ror Dectaratory JUDGMENT Fixine anp DETERMINING 
tue RIGHTS OF THE PLAINTIFF AS A VETERAN TO RETENTION 
ix THE EMPLOYMENT OF THE UNITED STATES AND FoR OTHER 
Reurer wx THE Nature or A Manparory Orper REsTorING 
Puarntirr to A Position 1x GoveRNMENT SERVICE FROM 
Wuicu He Has Bees UNLAWFULLY ReMovep. 


Plaintiff for his cause of action complains of the said de- 
fendants and alleges: 


_ 1. The plaintiff in this action is a citizen of the United 
States and a resident of the State of Georgia. 


2. Defendant Ezra Taft Benson is the duly appointed act- 
ing and qualified Secretary of Agriculture of the United 
States and at all times referred to herein was and is of- 
ficially charged by law with the administration of laws 
relating to the employment of civilian employees under the 
jurisdiction of the Department of Agriculture of the United 
States including the employees of the Farmers Home Ad- 
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ministration hereinafter sometimes referred to as the 
Agency. 

3. The defendant Harris Ellsworth is the duly appointed 
acting and qualified Chairman of the United States Civil 
Service Commission, charged by law with the administra- 
tion of the so-called United States Civil Service Acts re- 
lating to the appointment and retention in the service of 
civilian personnel in the government services of the United 
States and is sued in that capacity only. 


4, The defendants Bernard Flanagan and Frederick J. 
- Lawton are duly appointed acting and qualified Members 
of the United States Civil Service Commission and are 
sued in that capacity only. 


5. The defendants Harris Ellsworth, Bernard Flanagan 
and Frederick J. Lawton constitute the sole members of the 
United States Civil Service Commission, charged by law 
with the administration of the so-called Civil Service Acts, 
Rules and Regulations, Executive Orders of the President 
of the United States, and other statutes of the United States 
applicable to civilian employees of the Government of the 
United States who are qualified under the Civil Service 
Rules and Regulations as employees of the Government of 
the United States. 


6. The said plaintiff was an employee of the Government 
of the United States at the time this cause of action arose 
and was duly qualified as such employee under the so-called 
United States Civil Service Rules and Regulations promul- 
gated by the United States Civil Service Commission, and 
he was employed in the Farmers Home Administration 
under the jurisdiction of Ezra Taft Benson as Secretary 
of Agriculture. 


7. The plaintiff further alleges that this suit arises under 
certain statutes of the United States, being specifically the 
Act of Congress of August 23, 1912, Chapter 350, para- 
graph 4, 37 Statutes at large 413, as amended by the Act 
of February 28, 1916, and also commonly known as Title 
5, U.S.C. 648, and the act of June 27, 1944, commonly known 
as the Veterans Preference Act, 5MSC863, and the Execu- 
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tive Orders of the President of the United States, and the 
Regulations of the Civil Service Commission and the De- 
partment of Agriculture extending to, and granting prefer- 
ence to honorably discharged soldiers, sailors and marines 
in the civilian employment of the Government of the United 
States. 


8. The employment of personnel in the Farmers Home 
Administration, immediately under the supervision of Ezra 
Taft Benson is fixed and determined under the laws of the 
United States known as the Civil Service Acts and upon 
proper certification of qualified personnel for appointment 
by the Civil Service Commission of the United States. 

9. The plaintiff enlisted in the United States Navy April 
1, 1918, and served continuously until he was honorably 
discharged March 9, 1919. 


10. The plaintiff received an excepted appointment to the 
position of consultant in the Farmers Home Administra- 
tion March 8, 1949, and thereafter, in January, 1950, the 
plaintiff received an eligible rating at the GS-13 level in 
the optional field of banking and finance, and thereafter, 
on April 30, 1950, the Agency converted the plaintiff’s ex- 
cepted appointment to a competitive appointment allocated 
as Administrative Officer GS-13 in the Farmers Ownership 
Division of the Farmers Home Administration in which 
position he served continuously until April 14, 1954. 


11. Plaintiff was separated April 14, 1954, as the result 
of a purported reduction-in-force action by the Agency. 
The Civil Service Commission denied plaintiff’s appeal 
from this action of the Agency on August 4, 1954. On Janu- 
ary 15, 1954, the date that plaintiff was notified that he 
would be reached for reduction-in-force action, his efficiency 
rating was then ‘‘good’’ or better, to wit: ‘‘satisfactory’’, 
and as an honorably discharged member of the United 
States Navy he was entitled to all the rights, benefits and 
privileges under the Statutes of the United States, the 
Rules and Regulations of the United States Civil Service 
Commission, and the Executive Orders of the President of 
the United States, herein specifically referred to in para- 
graph 7 of this complaint. 
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12. Plaintiff is an outstanding expert in the field of agri- 
cultural credit. It was on this basis that he was employed 
by the Farmers Home Administration. Plaintiff was ex- 
clusively engaged for 25 years by the Union Central Life 
Insurance Company in making, servicing and supervising 
the making and servicing of agricultural loans. These 
loans totalled many millions of dollars, were made in many 
states, and covered virtually every type of agricultural loan, 
including real estate, production and operating loans. 
Plaintiff for many years was manager of an area compris- 
ing seven states. Much of the plaintiff’s experience was 
gained during the depression years when farm loan policy 
and practice was directed to the rehabilitation of the 
farmer. In addition, plaintiff operated a large farm for 
many years and is a member of the Bar of Georgia. 


13. The Farmers Home Administration is engaged in 
making and insuring loans to farmers in accordance with 
the provisions of several Congressional enactments. Loans 
are made for a variety of purposes, including production 
and subsistence, farm ownership, soil and water conserva- 
tion, emergency and special livestock loans. Many of the 
operations of the Agency are performed at the local county 
and state level. The entire program is supervised from a 
central office in Washington. 


14. Plaintiff’s duties with the Farmers Home Adminis- 
tration covered activities in Washington as well as in the 
field relating to different loan programs of the Agency and 
dealt with practically every phase of agricultural credit. 
In performing his duties plaintiff visited many state offices, 
county offices and, in addition, visited farms of many 
hundreds of borrowers in order to effectuate the various 
loan programs of the Agency. 


15. The reduction in force action under which plaintiff’s 
separation was effected April 14, 1954, was arbitrary, 
capricious and contrary to law because it failed to comply 
with the provisions of the Regulations of the Department 
of Agriculture, Title 8, Chapter 26, entitled ‘‘Reduction in 
Force,’’ in that such action failed to give the notice required 
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by such regulations and failed to follow the policy therein 
established and failed to establish retention lists and comply 
with the provisions relating to reassignment therein re- 
quired, and in addition did otherwise fail to conform with 
the regulations of the Department. 


16. The reduction in force action under which plaintiff’s 
separation was effected April 14, 1954, and the sustaining 
of such action by the Civil Service Commission was arbi- 
trary, capricious and contrary to provisions of law which 
give retention preference to veterans and to the Civil Serv- 
ice Acts and Regulations as set out in paragraph 7 in that 
a register was prepared on which plaintiff was the sole 
employee listed, whereas at that time there were other em- 
ployees in the same competitive area who should have been 
included in any proper selection of a competitive level for 
the reason that there existed at the time of plaintiff’s 
separation many encumbered positions requiring the same 
basic experience and training, as was required in the posi- 
tion occupied by the plaintiff, so that an employee with ex- 
perience in one of these positions would be able to serve 
satisfactorily in another without causing serious harm to 
the work program of the organization. Such action being 
arbitrary, capricious and contrary to law for the further 
reason that the objective of the Agency in its arbitrary 
selection of a competitive level in which the plaintiff was 
listed as the only employee was not to carry out the pur- 
poses of the laws and the regulations but was, instead, to 
arbitrarily and unlawfully bring about the separation of 
the plaintiff from his employment. 


17. The action of the defendants in connection with the 
separation of the plaintiff from his employment was arbi- 
trary, capricious and contrary to law for the further rea- 
son that the preferential rights of the plaintiff to reassign- 
ment, as required under the law and the Rules and Regula- 
tions as set out in paragraph 7, were denied in that at the 
time of separation there were continuing positions in the 
Agency for which plaintiff was well qualified and which 
were encumbered by employees in lower sub-groups than 
the plaintiff, but as to which positions it was arbitrarily 
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determined without basis of fact that the plaintiff was not 
qualified for reassignment, whereas in truth and in fact, on 
the basis of long experience in the field of agricultural credit 
both in and out of government service, plaintiff was not 
only well qualified but could have easily and quickly as- 
sumed the duties of the said continuing positions without 
undue interruption of service. 


48. The action of the defendants in connection with the 
separation of the plaintiff from his employment was arbi- 
trary, capricious and contrary to law for the further reason 
that the preferential rights of the plaintiff to reassign- 
ment, as required under the law and the Rules and Regula- 
tions as set out in paragraph 7, were denied in that at the 
time of separation it was determined by the defendants 
that there were continuing positions for which the plaintiff 
was qualified, but that the plaintiff was denied reassign- 
ment to these positions on the basis of an entirely fictitious, 
spurious, arbitrary and unlawful standard, to wit: Al- 
though it was determined by the defendant Civil Service 
Commission that the plaintiff was qualified as Emergency 
Credit Officer GS-13 for two positions held by non-veterans, 
nevertheless he was denied reassignment to these positions 
on the sole ground that his experience had emphasized safe- 
guarding the money loaned, but that in the Farmers Home 
Administration the emphasis is entirely on aid to bor- 
rowers and the safety of the money loaned is secondary, 
and that therefore plaintiff could not replace the in- 
cumbent and continue the work without due interruption. 
Said standard is arbitrary, capricious and contrary to law 
in that none of the laws administered by the Farmers Home 
Administration, nor any of the acts appropriating funds for 
loan purposes to be administered by that Agency, authorize 
the paying out of funds of the United States for any other 
purpose than that of granting eredit, and that no loans are 
to be made under these programs except on terms which 
require the repayment of the loans. The application of this 
improper standard constituted the sole basis for the de- 
cision of the Agency and the support given to it by the Civil 
Service Commission which resulted in the denial of plain- 
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tiff’s rights to reassignment to one of two positions as 
Emergency Credit Officer GS-13 held by non-veterans. 

19. The action of the Civil Service Commission in sup- 
porting the separation of the plaintiff was further arbi- 
trary, capricious and contrary to law and entirely without 
reason or conviction in that the Civil Service Commission 
well knew at that time that the Agency was following jm- 
proper and unlawful policies and personnel practices which 
did not permit the proper utilization of the qualifications 
and experience of its employees and at the time well knew 
that the standard relating to the secondary emphasis to be 
placed on the safety of United States Government loans, 
as set out in paragraph 18, was improper and unlawful, 
which said facts were not only well known to the Civil Serv- 
ice Commission but which were set out in a letter, making 
specific reference to the plaintiff’s case, by Philip Young, 
then Chairman of the Civil Service Commission, and sent 
to Ezra Taft Benson, Secretary of Agriculture, on August 
9, 1954, five days after the plaintiff’s appeal was denied 
by the Civil Service Commission, but that none of the de- 
fendants, knowing their actions in separating the plaintiff 
were unlawful, have taken any steps to restore the plaintiff 
to his lawful position. 


20. The plaintiff has exercised the greatest diligence 
in prosecuting his claim for retention as an employee of the 
Farmers Home Administration, and said plaintiff, pur- 
suant to the provisions of Section 14 of the Veterans 
Preference Act of June 27, 1944, duly appealed his reduc- 
tion in force to the Civil Service Commission of the United 
States, and a final decision adverse to the said plaintiff 
was rendered on August 4, 1954, by the Civil Service Com- 
mission. Whereupon plaintiff instituted suit in the Dis- 
trict of Columbia on August 8, 1955. Plaintiff’s action, stat- 


ing an identical cause of Action, was dismissed without 
prejudice May 16, 1958, tor the sote Teason that plaintitt 
had failed to_substitutethe new Civit- Servite Commission 
members as parties defendant. 


21. The said defendants Harris Ellsworth, Bernard Flan- 
agan and Frederick J. Lawton, constitute the Civil Service 
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Commission of the United States to which the plaintiff ap- 
pealed for the purpose of preserving his rights as a prefer- 
ential employee of the United States and, acting as such 
Commission, neglected to accord to the plaintiff the prefer- 
ential right in his employment with the United States, and 
the said defendants are joined as parties to this action so 
that the rights accorded to the plaintiff as such preferential 
employee of the Government of the United States may be 
lawfully declared by a declaratory judgment. 


292. The Court in the interest of right and justice should 
issue forth a preliminarly mandatory injunction directed 
to the said defendants, and each of them, requiring and 
demanding that the plaintiff be restored to his rightful 
position in the Farmers Home Administration. 


23. The plaintiff’s rights as a government civilian em- 
ployee and as an honorably discharged member of the 
United States Navy, with efficiency ratings of ‘‘good’’ or 
better, are being willfully, illegally and unlawfully violated 
by the said defendants all of whom have full and complete 
knowedge of the plaintiff’s right, and that it is the plain 
ministerial duty of the defendant Ezra Taft Benson to re- 
instate the plaintiff to the rightful position from which 
said plaintiff was wrongfully removed as of the date that 
the plaintiff was wrongfully removed. 


Wuererore, the plaintiff prays: 


1. That due process of this Court issue demanding that 
each of the defendants appear and answer this Bill of 
Complaint. 


2, That the plaintiff have a judgment against said de- 
fendants fixing and determining his rights as a preferential 
employee of the United States and fixing said right so as to 
adjudicate that the plaintiff is entitled to the position from 
which he was illegally removed. 


3. That a mandatory injunction issue directed to the said 
defendant Ezra Taft Benson, Secretary of Agriculture, to 
restore the plaintiff to his rightful position from which he 
was wrongfully and illegally removed. 
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4.That the plaintiff be granted such other and further 

relief as to the Court may appear to be equitable and just 
in the premises. 

/s/ Hersert 8. THarcHer, 

/s/ Donaup M. Murrza, 

Attorneys for Plaintiff, 
1009 Tower Building, 
Washington, D. C. 
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ANSWER 


(Filed August 1, 1958) 


Unrrep Srares Disraicr Court ror THE District 
or CoLUMBIA 


Kenyon B. ZAHNER, PLAINTIFF, 
v 


Ezra Tarr Benson, Secretary of Agriculture, Hargis Exxs- 
wort, Chairman, United States Civil Service Commis- 
sion, Bernarp Fuanacan, Member, United States Civil 
Service Commission, Frepzricx J. Lawton, Member, 
United States Civil Service Commission, DEFENDANTS 


First Defense 


The complaint fails to state a claim upon which relief 
may be granted. 
Second Defense 


1 and 2. The allegations of paragraphs 1 and 2 are ad- 
mitted. 

3, 4 and 5. The allegations of paragraphs 3, 4 and 5 are 
admitted respecting defendants Ellsworth and Lawton and 
denied respecting defendant Flanagan. 

6. Defendants admit respecting the allegations of para- 
graph 6 that plaintiff was an employee of the United States 
qualified under Civil Service rules and regulations prior to 
the termination of his employment due to a reduction in 
force hereinafter referred to in this answer. Defendants 
deny remaining allegations of said paragraph. 

7. Defendants state that the allegations of paragraph 7 
are conclusions of law to which no answer is required, but if 
answer be required, admit that plaintiff prior to termination 
of his employment was a veteran entitled to preference 
granted by law, and deny that such statutes, regulations and 
orders afford the plaintiff the relief claimed in this suit. 

8. Defendants state that the allegations of paragraph 8 
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are conclusions of law to which answer is not required, but if 
answer be required admit the allegations. 

9. The allegations of paragraph 9 are admitted. 

10. The defendants admit the allegations contained in 
the first seven lines of paragraph 10. The defendants deny 
the remaining allegations of said paragraph and further 
answering state that position held by plaintiff between 
April 30, 1950 and April 26, 1953 was Administrative Off- 
cer, GS-13 (Consultant) engaged in the Insured Mortgage 
Program and that the position held by the plaintiff between 
April 26, 1953 and April 14, 1954 was Administrative Officer, 
GS-13 (Insured Mortgage Specialist). 

11. Defendants deny the allegation in paragraph 11 that 
the reduction in force action was ‘‘purported’’ and further 
answering state that the said reduction in force was actual 
and valid. Defendants admit that the Civil Service Com- 
mission denied plaintiff’s appeal; that he was notified on 
January 15, 1954, that he would be reached for reduction 
in force action; that his efficiency rating was satisfactory 
and that he was an honorably discharged member of the 
United States Navy. Defendants state that the remaining 
allegations in the said paragraph are conclusions of law to 
which answer is not required, but if answer be required 
admit that plaintiff was a veteran entitled to preference ex- 
tended by law and deny that any of the laws, regulations or 
orders afford the plaintiff the relief requested in this com- 
plaint. 

12. Defendants admit the employment of the plaintiff by 
the Union Central Life Insurance Company and his mem- 
bership of the bar of Georgia. Defendants deny that plain- 
tiff is an expert in the fields of argicultural credit material 
to this suit and deny that plaintiff possesses experience in 
such fields. Defendants state that the remaining allega- 
tions of the paragraph are conclusions to which answer is 
not required, but if answer be required, state that they are 
without knowledge and information sufficient to form a be- 
life as to the extent of plaintiff’s farm operations, and deny 
the remaining allegations of fact material to this suit. 

13. Defendants admit the allegations of paragraph 13. 
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14. Defendants admit that respecting allegations of para- 
graph 14 that plaintiff had duties and visited many offices 
and farms in connection with the Insured Mortgage Pro- 
gram. Defendants deny the remaining allegations con- 
tained in paragraph 14. 

15. Defendants deny the allegations contained in para- 
graph 15 of the complaint. 

16. Defendants admit respecting the allegations of para- 
graph 16 that plaintiff was the only person in his competi- 
tive level and competitive area in the reduction in force 
action effective April 14, 1954. Defendants deny that plain- 
tiff was the only person affected by the reduction in force 
program effective on or about the said date. Defendants 
deny the remaining allegations of the said paragraph. 

17. The allegations of paragraph 17 are denied. 

18. The allegations of paragraph 18 are denied. 

19. The allegations of paragraph 19 are denied. 

20. Respecting the allegations of paragraph 20, defend- 
ants admit that plaintiff has made appeals to the Civil 
Service Commission; that final adverse decision was ren- 
dered on August 4, 1954; that plaintiff instituted suit in the 
District of Columbia on August 8, 1955; that the said suit 
was dismissed without prejudice on May 16, 1958, for the 
reason that plaintiff had failed to substitute new Civil 
Service Commissioners as parties defendant. 

21, 22 and 23. Defendants deny the allegations of para- 
graph 21, 22 and 23, and deny the remaining allegations of 
the complaint. 

Third Defense 

Plaintiff is guilty of laches. 


/s/ Ottver GascH, 
United States Attorney. 
/s/ Epwarp P. TRoxELL, 
Principal Assistant United States Attorney. 
/s/ 3. Ruzy Casey, 
Assistant United States Attorney. 
/s/ Joun F. Dovtsz, 
Assistant United States Attorney. 
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Certificate of Service 


Lhereby certify that service of the foregoing Answer was 
made upon plaintiff by mailing a copy thereof to his attor- 
neys, Herbert S. Thatcher and Donald M. Murtha, Esquires, 
1009 Tower Building, Washington, D. C., this 1st day of 
August, 1958. 


/s/ Joun F. Dove, 
Assistant United States Attorney. 
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Transcaret or TESTIMONY 


(Filed April 5, 1960) 
(3] Dmecr ExXaMINATION. 


By Mr. Mverua: 


Q. Now, what is your name, sir? 
A. Kenyon B. Zahner. 


[4] Q. In January 1954, you were employed by what 
agency of the Government? 

‘A. The Farmers Home Administration, Department of 
Agriculture. 

Q. At that time were you in the competitive Civil Serv- 
ice? 

A. Permanent status, competitive civil service. 

Q. What was your grade? 

A. 13, GS-13. 

Q. And did you have an efficiency rating of Satisfactory 
or better? 

A. It was rated Very Good prior to the change of the 
rules, and it was Satisfactory after that. 

Q. Now, Mr. Zahner, what was your position in the 
Farmers Home Administration in January 1954? 

A. I was Administrative Officer in the Loan Division. 
Prior to that, I was a consultant to Mr. Lassiter, the Ad- 
ministrator. 

Q. When you first came to the department, what year 
was it? 

[5] A. It was March 1949. 

Q. What was your position originally? 

A. Consultant to the Administrator. 

Q. Now, at a later date, at about January, 1950, did you 
qualify as an administrative officer under the Civil Service 
examinations? 

A. I did. 
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Q. And you received an eligible rating of GS-13 in the 
optional field of banking and finance? 

A. Yes. 

Q. Now, later was your excepted appointment converted 
to a permanent appointment? 

A. Yes; about two months after that, I think. 

Q. I think technically it was converted to a competitive 
appointment; is that right? 

A. Yes. 

Q. And the position allocated was that of Administrative 
Officer, GS-13, in the Farm Ownership Division? 

A. That is right. 

Q. This was in April 1950? 

A. Yes. 

Q. April 30, 1950? 

A. Yes. 

Q. Now, in getting this rating from the Civil Service, you 
advanced or passed qualifications on background; is that 
[6] right? 


A. That is right. 

Q. Now, will you state them briefly? 

A. Well, I graduated from the University of Georgia 
and studied law, that is, read law, and passed the bar 
examination in Georgia, and was admitted to the Georgia 
Bar. 


Q. In what year? 

A. That was in 1918; just after I came back from the 
war; about 1919, I expect. 

Q. How old were you then? 

A. I was born in ’94, and that would make it about 25, 
at that time. 

Q. Now—— 

A. Prior to the war, I had been working with the Union 
Central Life Insurance Company exclusively in the loan 
business, the mortgage loan business. 

Q. When did you start work for the Union Life Insur- 
ance Company? 

A. 1914. 
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Q. What functions did you perform for them? 

A. Well, to start with, I was in the office, and we made all 
loans in Georgia and Alabama for the Union Central, in- 
vestment mortgages. 

Q. What kind of loans were they, and who were they to? 

A. They were farm loans and city loans, both; and I 
[7] was in that position for quite a while; and then I was 
appointed financial correspondent for the Union Central 
for 1924, ’23; and then I had full charge of all loan-making 
operations in Georgia and Alabama for the Union Central, 
continuously until 1931. 

Just after the depression, in 1929, the Union Central 
stopped making loans, and they consolidated all their 
regional offices into—I mean, their state offices into regional 
offices and without any solicitation on my part I was ap- 
pointed manager of the Southeastern District for the Union 
Central. 


Q. What states were encompassed in that region? 
A. Mississippi, Alabama, and Georgia, Florida, Ten- 
nessee, Kentucky, North and South Carolina, and Virginia; 


with headquarters in Atlanta. 

Q. What was your position? 

A. I was Manager of the Southeastern District, they 
called it; and I had full control and charge of all loan in- 
vestments for the Union Central Life Insurance Company. 

Q. And the area that you just described, the states—— 

A. Those eight states. 

Q. You were in charge of that? 

A. I was head of the office. 

Q. What was the nature of the loan business of the com- 
pany? 

[8] A. Well, until the depression when they withdrew 
from the loan field, our operations were making new loans, 
and making production loans. 

Q. Well, who were the loans to? 

A. To farmers and to city people; mortgage loans. 

Q. To what extent were you making loans to farmers? 
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A. Well, we made during that time, I expect, over 20 
to 25 million, 30 million farm loans, during that time; and 
after the states were consolidated, I expect I had under my 
jurisdiction about 40 million. 

Q. In farm loans? 

A. That was farm loans, and then later, or about that 
same time, the Union Central put me in charge of all their 
city loans, when the depression came along and they stopped 
making loans, and then the whole occupation, you might say, 
of that district was to service the loans we had on the books, 
which was about $40 million. 

Q. Well, let me see if I get this clear. At what point did 
they stop making new loans and just begin servicing? 

A. Well, the depression in October, I remember well, 
in ’*49—— 

Q. Do you mean ’29? 

A. Yes, 29. And they stopped, and for the next ten 
years—— 


Mr. Ruynepance: I object to any further testimony 
[9] regarding city loans. That has nothing to do with the 


farm loans in which we are interested. 

Mr. Murraa: We will try to make this clear. 

The Wrrvess: From the period of about ’29 to ’39, we 
were in the process of servicing loans that the company 
had on its books, and as such, I had full charge of all fore- 
closures and all property taken under foreclosure; and dur- 
ing that time we made production and subsistence loans to 
tenants and farmers to enable them to stay on their farms. 

We rehabilitated tenants and rehabilitated farmers and 
showed them how to farm, or tried to, and laid out farm 
programs for them; and terraced their land and furnished 
them seed and fertilizer, for what we called running ex- 
penses for the year, and taking a crop mortgage for the fall, 
for the total area, for the rehabilitation program during all 
of those ten bad years; and prices were low, and we con- 
tinued to work out a program and the Federal Land Bank 
came along, and of course they were the salvation for a lot 
of farmers, and they took over a good many of our farms. 
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Q. Altogether, how many years were you in the—— 

A. 25 years. 

Q. Let me ask the question. 

How many years were you in the business of what we 
might call agricultural credit? 

[10] A. 25 years. 

Q. With regard to the point that counsel was making, 
state for us clearly the extent to which you were making 
farm loans? 

A. They were all farm loans, and I explained the city loan 
proposition, that when the company consolidated the states 
they had a good many city loans in the rural cities, not the 
big cities, but cities of 25 to 50 thousand and under in those 
seven states; and instead of setting up an organization to 
care for the city loans, they put all the jurisdiction of all 
the city loans for me to operate and handle just along with 
the farm loan business, but the biggest part of it was farm 
loan business. The city loans were just a side line. 

Q. So that the major part of your work was farm loans? 

A. Farm loans altogether. 

Q. Now, your work then was divided up 15 years mak- 
ing loans, and the last 10 years the emphasis was on keep- 
ing the farmer going so that he could repay the loans? 

A. That is right, but while we were making loans too 
prior to the depression, why, we had a lot of farmers, you 
know, get into trouble, and people get sick, in farming 
operations anyway a lot of times, and we would have to try 
to pull them up on their feet, and especially in foreclosure 
cases, we had to keep our farms up that we took over, so 
that they would not deteriorate. 

[11] Q. You made loans to them for planting crops and 
for livestock; right? 

A. Livestock. 

Q. For machinery? 

A. Machinery, fertilizer, seed, everything that goes with 
farming. 

Q. During this period did you study agricultural meth- 
ods? 
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A. Oh, I did that all the time. I always had read. I had 
800 acres myself that I farmed for a long while; and during 
my vacations, I worked on the farm, my father sent me 
out to work on a farm in the summer because we were going 
into this business. 

He died in 1923 and I carried right along after that. 

Q. Was part of your job advising and consulting with 
farm borrowers? 

A. Yes, that was continual. I was on the road a great 
deal. I had 18 field representatives under me, and I con- 
tinually would have to go around. During the depression 
years I was continually traveling around with these field 
representatives. 


[12] Q. First of all, again without going into too much 
detail, what is the general function of the Farmers Home 
Administration and what has it been since 1947 when it 
was inaugurated? 

A. Well, I helped in the writing of the Farm Housing 


Act of 1949. Prior to that the Farmers Home Administra- 
tion took over the Farm Security Administration, of course, 
in the Farm Administration Act of 1946, and the purpose 
of the Farmers Home Administration was to make loans 
to farmers of good character, with good records, but to 
those people only [13] who could not get credit elsewhere. 

In other words, the Farmers Home Administration could 
not make a loan if a man could go out in the open market 
and obtain one; and all the programs of the Farmers Home 
Administration were based on that one point. 

Q. Now, could you divide the types of loans up? 

A. Well, there were farm ownership loans which enabled 
farmers to buy land. 

There were tenant purchase loans, which enabled the 
tenant farmers to buy the land they were farming. 

There were production loans, to assist farmers in buying 
machinery, and to buy feed, seed, and fertilizer to operate 
on. 

There were disaster loans, loans that came on later, like 
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when there were disasters, like floods and droughts, and 
we made disaster loans to farmers who could not get help 
elsewhere to keep them on their feet. 

We made emergency loans, emergency crop loans in such 
areas as where borrowers could not obtain ready credit; 
and all the programs of the Farmers Home Administration 
were based on help to farmers who could not help them- 
selves through other channels. 

It was a great program, and we made many, many loans 
to keep people on their feet, and I have gone to many, many 
farms and I expect they have visited 700 farms [14] where 
loans have been made for farm ownership or production 
loans; and also in disaster loan areas, and emergency areas, 
and livestock—well, we didn’t have the livestock program 
until the summer of 1953, I think it was, but before that 
time we had the emergency loan, and disaster loans, and 
productions loans, and subsistence loans, and tenant pur- 
chase loans, and farm ownership loans. 

Q. Now, what function did you perform in connection 
with that program? 

A. Well, Mr. Lassiter who was the Administrator of the 
Farmers Home Administration at that time, knew that I 
was available and that we had worked the Union Central 
out of trouble pretty well, and he asked me to come on 
his staff, which I did, in 1949, and I worked in all programs 
of the Farmers Home Administration under him and on 
his staff; and I was thoroughly familiar with all the work 
and all the programs and the acts, I had to study the acts. 

Q. In addition to this, you were a specialist in the insured 
mortgage program? 

A. That was part of my work; yes. 


* * * * * 


[15] Q. Well, let me hand you Exhibit 9, and turning to 
the second sheet of that, let me ask you if you prepared 
that sheet? 

A. I did at one time. 

Q. What is it? What is the date? 

A. This is a brief statement. It is 1953. It is a brief 
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statement of the number of farms I visited, and the state 
offices I visited, and a summary of the places I had gone 
in preparation for my work; and the farm ownership loans 
there were practically all production loans. There were 
600 and some loans and I kept notes on all of them, and 
reported to the Administrator. 

Q. Refreshing your memory from that, just state briefly 
the number of trips, the types of trips you made. 

What is that date, April 10, 1953? 

A. This is April, 1953. 

Q. Now, this covers the period from March 1949— 

A. Through that time. 

Well, I see here, I visited 17 state offices. 

Q. Did you visit some of them more than once? 

A. Several of them more than once. 

Q. Yes. 

[16] A. And I have been to meetings, and attended 132 
county officers and the county supervisors. 

Q. This is throughout the United States? 

A. Yes, and I went to the farms and made notes, and 
conferred with the borrower, on 467 farm ownership bor- 
rowers and production loan borrowers; and then I had 
special cases here of production loan borrowers that I had 
to go see and make some recommendation to the Adminis- 
trator. 

72 farm housing cases; and I visited 16 different experi- 
mental agricultural stations over the country, in several 
states, just to keep up with agricultural credit and pro- 
cedure, and better farming methods in operation, seeding, 
fertilizing; and those 16 experimental stations extended 
from Kansas to Florida, to Texas and Virginia. 

And I attended two State Directors meetings, one in New 
Orleans with Mr. Lassiter, and all the state directors in 
southern territory; and one in Omaha, and all the state 
directors in the northern section of the country; and I 
attended two state advisory committee meetings. 

Each state had directors from business men over the 
state that acted in an advisory capacity to the state direc- 
tor; and I attended one of those conferences in Atlanta 
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and one in Gainesville, Florida. That is where the state 
office is. 

I attended 14 state staff meetings, and I have 19 county 
and committee meeting, in the counties; in addition to [17] 
which I worked in the office. 

My work was on the road a lot to keep in touch with 
the field to Mr. Lassiter; and in fact, Mr. Lassiter told 
me that he considered me the eyes and ears of his office, 
because I would report back to him the things I had seen. 

Q. Now, the purpose of your trips and your reports, 
that included the insured mortgage program? 

A. Yes. 

Q. Now, what was that program, briefly? 

A. Well, the insured mortgage program was just ex- 
actly the same as the farm ownership. It all initiated in 
the county offices, passed on by the three members of the 
county committee, and the only difference is, instead of the 
Government advancing the funds for the loans, that private 
lenders would advance the funds, and then the Government 
would insure the mortgage. 

Q. Let’s see if I have this straight. The Farmers Home 
Administration can either advance money directly to a 
farmer to help him buy a farm; is that right? 

A. Yes. 

Q. Or they can go through the same procedure of appli- 

cation and approval and a recommendation by the local 
committee, and an O.K. in Washington, and so forth, and 
the only difference is that a private lender puts up the 
money in the end, and the Government then insures that 
private lender? 
[18] A. Against loss. And the only other difference 
was that a direct loan could be 100 percent, as I recollect, 
and the insured mortgage would only be 90 percent. In 
other words, the borrower under the insured program had 
to put down a 10 percent down payment, and he also paid 
in one percent insurance cost, above the interest rate, one- 
half percent was for administrative purposes, and the other 
half was for mortgage insurance purposes, to take care 
of that fund. 
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Q. Now, in your functions there, in these field trips you 
made, did you become familiar with the work of the entire 
program? : 

A. That was my work, to start at the farm and come 
right up through all phases of it, the whole situation, and 
report back to Mr. Lassiter my recommendations and so 
forth, and Mr. Lassiter was the Administrator at that time. 

Q. Was there a close relationship between the emergency 
loans and the production loans and the home ownership 
loans? 

A. Yes, they were all handled; they were inter-related. 

Q. You were familiar with the operation of all the pro- 
grams? 

A. All programs; yes. 

Mr. MurrHa: Now, I would like to offer in evidence Ex- 
hibits 12, 13, and 14, which have already been marked by 
the Clerk for identification, and which are organizational 
charts of the Farmers Home Administration, Your Honor. 
[19] The Covrr: Very well. 


(The documents previously marked for identification as 
Plaintiff’s Exhibits 12, 13, and 14, respectively, were re- 
ceived in evidence.) 


By Mr. Musrna: 


Q. Showing you Exhibit 12, first, Mr. Zahner, originally 
the Director, the Office of the Director had attached to his 
immediate staff a number of advisers, and so forth, includ- 
ing yourself? 

A. That is right. 

Q. Now, other functions were performed in an Engineer- 
ing Section, a loan making section, and a loan servicing 
section? 

A. Yes. That is what it says on this chart. 

Q. Then showing you Exhibit 13, which is dated Decem- 
ber, 1949, did they then establish a Farm Ownership Divi- 
sion and a Production Loan Division? 

A. That is what the chart shows. 

Q. And then the work of many of those that were at- 
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tached immediately to the Director was placed in these 
other divisions? 

A. That is right, but at that time I think I was still up 
here, in consulting to Mr. Lassiter. On that date, I was still 
up there. 

Q. Well, you mean by that that in truth your actual 
functions were pretty much as an adviser and consultant 
to the Director? 

[20] A. That was most of my functions altogether until 
1953. 

Q. Showing you Exhibit 14, which is dated December 
1953, under the new regime of McLeish, were all of the 
loan functions, the positions that had formerly been in 
the office of the Director or Administrator? 

A. The Office of the Administrator. 

Q. And the work that had been done by the people in 
the Production Loan section and the Farm Ownership di- 
vision, were they all then lumped into the Loan Division? 

A. They were all consolidated in one Loan Division, farm 
ownership, production, and subsistence, water facilities, 
and emergency fund, and they were all under the Loan 
Division. 


Mr. Murraa: Your Honor, I offer in evidence Plaintiff’s 
Exhibit 4. 


By Mr. Murrsa: 


Q. Now, showing it to you, Mr. Zahner, as you will see, 

it is a list of GS-14’s and 13’s as of the period prior to 
February 14, 1954, a list prepared by the defendant for this 
Court. 
[21] You will notice there that there are a number of 
employees, and their names are indicated, whether they 
are in the Farm Ownership Division, or the Production 
Loan Division, and as to whether they are 14’s or 13’s, or 
veterans or non-veterans. 

Now, you are familiar with the names of those persons 
on there, are you not? 
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A. Iwas. I am now, in looking over the list, I remember 
it. 
Q. And at the time of the reduction in force on January 
15, 1954, those people were employed in those grades? 

A. That is right. 

Q. Now, will you recite the names that were in Grade 13 
who to your knowledge had duties that were comparable 
with yours, were in the same line of work, trade, or pro- 
fession, and were interchangeable? 

A. Well, I see Dick Maxey, and Sterling Landis. 


Mr. Ruywepance: I am not getting these names, Your 
Honor. 

The Court: Keep your voice up, please. 

The Wrrness: I see Dix Maxey, and Sterling Landis, 
and Mr. Williams, Tate, and Regan, Pollock, and Steve 
Hughes, Walker, Jack Frost. 


By Mr. Mosraa: 


Q. Frost? 

[22] <A. Yes, Frost. 

Case, I guess, and I have forgotten exactly what he did. 
He came in during the latter part of the time I was there, 
and I don’t know what Case did exactly. 

Q. Which of those are non-veterans? 

A. Maynard, if I said Maynard, I don’t know whether 
I said Maynard; and Williams, Tate, Regan, and Walker, 
Steve Hughes, and Jack Frost; they are all non-veterans 
on that list. 


Mr. Mvurrna: I would like to offer in evidence Plaintiff’s 
Exhibit 3 and call the Court’s attention that it is a retention 
register, and that it contains the name of one administra- 
tive officer, GS-13. 


By Mr. Murrna: 


Q. That is what you were, weren’t you, Mr. Zahner? 
A. Yes. 


Mr. Murra: One name only, and contains no other 
names. 
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The Court: A retention list with only one name on it? 


By Mr. Munrna: 


Q. Incidentally, Mr. Zahner, did you continue after you 
left the Department in 1954 to be familiar with the loan 
program of the Farmers Home Administration? 

A. I kept up with it pretty well. I was always inter- 
[23] ested in it, and I knew Mr. Van Zandt and other 
people in the Atlanta Office, and I went around there quite 
frequently and kept up with what they were doing. They 
were all my friends. 

Q. Can you tell us whether or not the insured mortgage 
loan program continued in full operation after you left? 

A. It continued right along; it still is, as far as I know. 

Q. Of course, it is a matter of law, of course, but the 
law has not been changed? 

A. Not that I know of. 


[24] Q. You received a RIF notice, which is dated Janu- 
ary 15, 1954, a reduction in force notice? 
‘A. That is it, yes, this is it, from Mr. Somerville. 


[25] Q. And you appealed from that decision, did you? 

A. I appealed, and I told Mr. Somerville I wanted to 
appeal, I didn’t agree with it, and he said: Well, you have 
the right to appeal, but I would not advise it. He said, 
If you appeal it will be a black mark against your record, 
and you will probably not get another Government position. 

Q. Did they ever offer you a GS-13? 

A. Never offered me anything. 

Q. A GS-12? 

A. Never. 

Q. 11? 

A. No. 

Q. 97 

A. No. 
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Q. To your knowledge, were there non-veterans in other 
loan jobs? 

A. Several of them. 

Q. Now, with particular attention to the Emergency Loan 
Branch, were there non-veterans there at the time of the 
reduction in force? 

A. Yes. 

[26] Q. Do you know their names? 

A. I think Jack Frost and Tate. 

Q. What is the Emergency Loan Program branch? 

A. The Emergency Loan Program came about when they 
had excessive droughts and excessive floods, back in about 
"49 and ’50, and Congress passed what they called the 
Emergency Loan Act, enabling the Government to assist 
farmers that had been affected by these disasters; and 
emergency loans were simply nothing more than to make 
loans to farmers who were unable to get help anywhere 
else, to help tide them over that period of adversity until 
they could get on their feet again. 

Q. What was the main thing about the emergency loans 
that made it different from an ordinary drought loan or 
an ordinary loan to a farmer to buy a farm? 

A. Well, they weren’t too particular about security. The 
only security they took was the farmer’s own obligation 
that he would pay it back, and whatever security was avail- 
able at the time. 

Q. Mr. Zahner, these are matters which are fixed by 
statute; isn’t that correct? 

A. That is what the law says. 

Q. And the law—— 

A. Never to be a giveaway program. We were supposed 
to get some security. We would not make a loan just to 
[27] any Tom, Dick, or Harry. He had to be of good char- 
acter. He had a good farm and a paying record before 
him before we could make him a Joan. 

Q. But the statute itself permitted the lesser degrees 
of care and scrutiny for the making of emergency loans? 

A. That was only because we had to do it in a hurry, 
because most of the time these poor farmers were already 
mortgaged and they didn’t have much security to offer. 
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It was only to tide them over adverse times. That is what 
the program was for altogether. 


° ° * * ° 


[28] Q. Now, I want to read this to you and ask you a 
question. Mr. Blant states in Plaintiff’s Exhibit 6, dated 
May 24, 1954, as follows: 

You met minimum standards for eligibility as Emergency 
Credit Officer, GS-13. 

And then the next to the last paragraph: The Board has 
reviewed your extensive experience in placing and servicing 
loans for the Union Central Life Insurance Company. [29] 
However, this was an investment program in which em- 
phasis was always placed on safeguarding the money loan. 
The benefits to borrowers were always subordinated to the 
safety of the investment. In the Farmers Home Adminis- 
tration the emphasis is entirely on aid to borrowers and 
the safety of the money loan is secondary. While you were 
fully familiar with the basic principles governing loans as 
investments, you lacked specialized knowledge of the use 
of loans as one method which must be coordinated with 
other methods in the rehabilitation of borrowers. This is 
the basis for the decision of your agency, which was affirmed 
by the Commission’s Appeals and Examining Office towards 
analysis and purposes of planning. 

Now, let me ask you, Mr. Zahner: You are familiar with 
the statutes which are being administered in the Farmers 
Home Administration? 

A. Lam, and I helped to draw one of them. 

Q. You are familiar with the law as it existed during 
the years that you were there and at the time of this reduc- 
tion in force? 

A. Yes. 

Q. Now, with respect to the standard which Mr. Bland 
says is the controlling factor in holding that you are not 
entitled to reassignment to the jobs held by Tate and Frost 
in the Emergency Loan Division, with regard to the stand- 
ard [30] which he uses, is there any such standard in those 
statutes? 
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A. You mean, the safety of the money loaned as against 
the help to a borrower? 
Q. That is right. 


Mr. Ruynepance: I object. I think the statute speaks 
for itself. 
The Covrr: I think so too. 


By Mr. Murra: 


Q. Well, in addition to the statute, is there any policy 
that existed in the Farmers Home Administration which 
indicated that the safety of the money loaned was second- 
ary? 

A. Never; not in any program. The interest of the Gov- 
ernment was foremost at all times. It wasn’t a giveaway 
program by any means. 

The man had to give security, and if he didn’t pay, why, 
he suffered like any other mortgagor. 

Q. There is no provision in any of these laws? 

I know the statute speaks for itself, but just for infor- 
mation, to save time. 

A. The standard. 

Q. There is no provision for forgiving an indebtedness 
under any of these laws, whether it is an emergency loan, 
or a farm loan, or a production loan, or anything else, is 
there? 

A. No. 

[31] The Courr: Now, wait a minute. I will read the 
statute. 


Mr. Mverga: All right, Your Honor. 
By Mr. Murrua: 


Q. Now, your experience over many years has been pri- 
marily in the making of real estate loans and production 
loans; is that correct? 

A. That is right. 

Q. Now, let me ask you whether or not a greater degree 
of care and scrutiny is required in making a real estate 
loan, a production loan, under the act applied to them, than 
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is required in making an .emergency loan under what. is 
known as the Emergency Loan Program for the Farmers 
Home Administration as it existed when you were there? 

A. I wouldn’t say that there was very much difference. 
It was probably more difficult. 

Q. To do which? 

A. To make a real estate loan, on account of the security 
involved, but we always required security. In the case 
of a production loan we had to see that the farming opera- 
tions as planned would pay interest and other debts of the 
borrower, and would have repaid what he was borrowing 
at this time; and also if there was sufficient to cover his 
needs for that particular year; and that we considered 
the security adequate as to livestock, machinery, or crops, 
[32] for whatever mortgage we could take, but we al- 
ways had to have security on all of them, and the basic 
principle of all loan making is the same. 

Q. Which would you say was the simplest and easiest 
to make? 

A. I would say the production loan was much simpler 
to make. 

Q. Against a real estate loan? 

A. Yes. 

Q. Now, with respect to the emergency loan. 

A. Well, they were more simple. The only difficult part 
of the emergency loan, as I see it, was the time element 
involved, and you could not drag it out. 

We had to make it and get what security we could, to 
be sure that the man had a good pay record, and had the 
ability to farm, and there was every reasonable thought 
that he could pay back. 

Q. Then which type of loan, real estate, production, or 
emergency, was the least difficult ? 

‘A. The emergency loan was the least difficult. 


[33]. Q. Now, in your work, you mentioned earlier the 
trips that you took to many farms and state and county 
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offices and so on, and-was this work related to the emergency 
loan program in any way? 

A. It was all interrelated. I would go into the state office 
and: we would discuss all programs of the Farmers: Home 
Administration, and in fact, in Georgia, I helped Mr.-Van 
Zandt, I helped him set: up.the Emergency. Loan: District, 
the Disaster Loan Districts that we had. 

Q. What do-you mean‘by-. that?. Poe cere Tid 

A. Well, in emergency or ae Roane we route ae 
certain areas or territories where we would declare that 
disaster, that a disaster did exist, or an emergency did 
exist, and it was only in those sections that we could make 
those sort of loans. 

In other word, south Georgios may mre been doing ere 
well, and northeast Georgia suffered a disaster, and there- 
fore one.of the counties in the disaster area were held eli- 
gible for the making of emergency or disaster loans., - 

When I was with Mr. Van Zandt at one time on that very 
thing, I helped him set up which areas were disaster and 
which were not. That is, in my opinion, and I don’t know 
whether he followed it all the way through, but I helped 
[34] him do it. 


Mr. Murra: I would like to offer i in evidence elaine “ 
Exhibit 11, Your Honor. 


(The. document. previously marked for identification, as 
Plaintiff’s Exhibit 11 was received in evidence.) 


By Mr. Murrwa: | - ; 


Q. This is a pamphlet dated November 1954; ‘issued by 
the Department of Agriculture, Farmers Home Adminis- 
tration, entitled Insured Farm Loans. 

Now, in connection with your work, Mr. Zahner, that re= 
lated to insured farm loans, let me call your attention’ ‘to 
pages 2, 3, and 4 of Plaintiff’s Exhibit No. 11, and I ask 
you whether or not you were required to and did give tech: 
nical and other, assistance as a part of the. insuréd loan 
program. 
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A. There is a paragraph to that effect in here, in this 
booklet. 

Q. I beg your pardon? 

A. There is a paragraph in this pooklet stating that as 
a fact. 

Q. Well, answer. Is that a fact? 

A. It is a fact, yes. That is what we followed. 

Q. In other words, your job with regard to certain loans 
was more than occurred in banks and so on? 
[35] A. Oh, yes, that was just a part of it. That was 
a very minor part of it, in planning methods for the in- 
sured loan program, that was a minor part of the work. 

Q. Part of the job related to helping the farmer farm 
better and develop better methods, and so on, of farming? 

A. That is right. 

Q. And you did that and engaged in that program? 

A. Yes. 


° * * ° * 


Q. Mr. Zabner, you appealed to the Civil Service Com- 
mission, and on to the Board of Appeals, and on up to 
Mr. Young, Chairman of the Civil Service Commission? 

A. Yes. 

Q. And I believe your final decision came out on August 4, 
1954? 

A. About that time; I have forgotten the exact date. 

Q. Now, you filed your action a year later. What hap- 
pened between the two dates? 

A. Well, I was let out in February of that year, ’54, 
[36] and it was eighteen months before I found employ- 
ment again; and I had to even for living expenses, I bad 
to take out my retirement fund, and I was greatly worried 
on that account; and my wife became very ill, and she 
was in Johns Hopkins for observation for a while, and 
she was for six months, she could not move at all, and 
I was very much worried about that. 

Q. This was during this period of a year between August 
4 and August 8, 1955? 
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A. Yes, that is right. 

Q. And you filed your action August 8, 1955? 

A. Yes. 

And in order to save expense I released our apartment 
here and went back to North Carolina, where we have a 
small place, and then my wife was sick at that place, and 
we had to come back to Johns Hopkins for a while; and 
in the meantime I was seeking advice and trying to find 
some attorney maybe that would take my case, and put it 
forward in the proper way; and I was greatly worried 
then; and in the middle of all that our youngest daughter, 
we lost our youngest daughter with her fourth child; and 
that was just after Christmas of that year; and she left 
four little grandchildren, our little grandchildren, and that 
was in ’55, the spring of 55; and my wife was sick at that 
time, but she had to get up and go to Birmingham to arrange 
[37] for the four little children. It was quite—we went 
through quite a period along that period of time, and 
I didn’t have my mind on anything particularly at all. I 
could not even look for employment. 

Q. What was your situation with regard to finances? 

A. Well, I had debts previous to coming to Washington, 
and every penny I made here I was paying on those debts, 
paying my back debts, and we were getting along pretty 
well, until this action took place, and then, as I say, when 
my income stopped, we got along the best we could until 
I had to draw my retirement fund to live on. 

Q. Now, in ’55, a few months before you filed your suit, 
you consulted with attorneys, did you? 

A. Did what? 

Q. Consulted with an attorney? 

A. Yes, I had been writing back and forth and arrang- 
ing with them, but it was about May or June, after our 
daughter’s death, that I finally got back up here, to put 
my mind on any sort of business at all. 

Q. Finally you worked out a fee arrangement with your 
lawyer? 

A. Yes, a fee arrangement, and at that time, from then 
on you took over. 
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Q. Did you answer some questions and farnish material 
by mail? © i "9 ‘ ; 

[38] A. I did a lot of it by mail. You got a -whole big 
volume of papers I'sent you by mail, by correspondence. 

Q. ‘And there were several consultations by mail and in 
person? 

A. Yes. And then-following that, of course, I did. go to 
the Veterans Administration in-’55, after eighteen months 
of unemployment. rine : ee 

Q. And you have been employed ever since? 

A; Lhave been employed with‘the Veterans Administra- 
tion. I am Chief Appraiser down there now for the State 
of Georgia in the loan guarantee program. 

Q. Did you -have some conversations with any of. the 
officials-of the Farmers Home Administration which had 
any effect on you commencing your suit? 


Mr: Ruynepance: I object to that, Your Honor. 

The Court: I want to know what officials he is talking 
about. 

Who did you talk to? 

The Wrrness: Before that? 


By the Covrr: 


Q. Before you filed suit, what officials did you talk to? 

A. I didn’t—I don’t think there was any officials at that 
time. I used to confer with Mr. Lassiter some when he was 
the former Administrator. 
[39] By Mr. Morrna: Were there any conversations at 
the time or during the appeal period or at any time with 
any of -the officials or personnel people of the Farmers 
Home Administration? That had to do with whether or not 
you should appeal? 

A. Well, that, I-said that just now. I thought I covered 
‘that back there. | : 

The Courr: He answered that. 

Mr. Murrua: Oh, O.K. 

The Wiryess: They told me I better not. They advised 
me not to appeal’ because it would be a black mark on my 
record. Su 2s 


By Mr. Musrna: 


Q. Now, we have some—— 

A. That was prior to my very first appeal, however. 

Q. Well, let me ask you this: Was that ‘conversation, 
did that contribute somewhat to the delay. of ‘bringing your 
suit? 

A. It may have. I don *t think it did particularly though, 
because I knew I did have a right to appeal, and I saw no 
reason why I shouldn’t. 


* e * se 7 


[52] Q. Mr. Zahner, your work for the Union Central Life 
Insurance Company in the southwest portion of the United 
States—— 

A. Southeast. 

Q. Southeast. Covered a period of 25 or more years? 

A. That is right. 

Q. Now, part of that period, new loans were being made 
and toward the end of that period, when the depression 
came, your work related to servicing and processing loans 
that had already been made; is that right? 

A. That is right. 

Q. Now, is that roughly divided between fifteen or so 
years, and ten or so years, making up the 25? 

A. We serviced the loans we had made continuously 
during the whole 25 years, but during the last ten years, it 
was just a servicing operation altogether: 

[53] Q. Now, with respect to the first fifteen years, what 
percentage of your time and effort went exclusively into 
agricultural credit? 

A. All of it, a hundred percent. 

Q. Now, during the last period of employment with them, 
during this 25-year period, what percentage of your time 
went exclusively to agricultural credit? 

A. Oh, at least 95 percent. We just serviced a few city 
loans, it didn’t amount to anything, and I had a man in the 
office that handled all that anyway. I didn’t have too much 
to do with that. 
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Q. Even during that period your time was almost ex- 
clusively devoted to agricultural credit? 

A. Yes. 

Q. So for the whole 25 years you were engaged in agri- 
cultural credit? 

A. That is right. 

Q. What was your maximum authorization? Can you tell 
us how that was arranged during this period of time that 
you were making agricultural loans for the Virginia Life 
Insurance Company. 

A. You mean, any individual loans? 

Q. Well, what was your authority? You were in charge 
of this area. 

A. There was no limit on my recommendations as to 
[54] what amount loan should be made, if the security 
was ample, and they took my recommendation, and they 
didn’t check on it. There was no specified dollar and cent 
limitation on any of it. 


Q. Well, I suppose you operated like most of the com- 
panies, there was an allocation for your area, the amount 


of loans that could be made during the year. 

A. There was an allotment every year as to the grand 
total they were going to lend during the next twelve months. 

Q. What were they? 

A. It was scattered all over the United States, and they 
had to break it down to areas. 


Q. Well, do you know what the authorization of the allot- 
ment was in the southeast area? 

A. Oh, for the southeast area, around 744 million dol- 
lars a year, I would expect, but I have forgotten the exact 
amount. 

Q. Well, within that amount, you could make your own 
recommendations as to how that money was to be divided 
up into loans in your area? 

A. That is right. 

Q. Mr. Zahner, you attended a meeting with a Mr. Valen- 
time of the Civil Service Commission in the spring of 1954? 

A. Yes, I attended a meeting over in the Government 
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[55] Printing Office Building, I expect it was; in the Pension 
Building—the Pension Building. 

Q. This was in connection with your appeal? 

A. Yes, that is right. 

Q. Now, was there any reporter there? 

A. No. 

Q. Did you ever receive a report of that meeting? 

A. None, except that letter from Mr. Bland as a result 
of it, but I never saw any report. 

Q. No. Did you receive any from Mr. Valentine? 

A. No, never got a word from him. 

Q. When was the first time you became aware that any 
report was made? 

A. I expect last May, when I was up there last May. 

Q. Mr. Zahner, Mr. Valentine in a three-paragraph, one- 
page report of this meeting, stated that you admitted that 
you did not know anything about emergency loan laws. Did 
you make such a statement? 

A. Absolutely not. It is untrue. I made no such state- 
ment. I would be foolish to make such a statement. I did 
know. 

Q. Who was there representing the Department of Agri- 
culture, including the Farmers Home Administration, at 
the meeting with Mr. Valentine? 

A. Mr. McLeish, who was the administrator, and Henry 
[56] Smith, who was the Deputy Administrator, and Mr. 
Ed Davis, he was there for the Farm Home Loan Adminis- 
tration, Personnel Office; and Carl Barnes, and he was from 
the Personnel Office of the Department of Agriculture. 
Those four. 

Q. Were any of these people in a position to personally 
know anything about your work in the Farmers Home Ad- 
ministration. ‘ 

A. Not in my work in the Farmers Home Administra- 
tion. 


Mr. Ruynepvance: I object to that, Your Honor. 
The Court: Well, he said they didn’t know. 
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By Mr. MorrHa: 


Q. Did anybody give any testimony at this time with 
regard to your qualifications? 

A. No. Any time I tried to say anything I was shouted 
down. I was not permitted to make any statement. 

I have always myself called it a regular star chamber 
session. We stayed in there for a long while, and Mr. 
McLeish and Mr. Smith did all the talking, and every time 
I tried to present my qualifications, they said it was not so, 
and they would talk so loud I could not make myself heard. 

Mr. Valentine at the end of the table, he was taking a few 
notes on a yellow piece of paper like that, but there was 
no transcript made and there was nothing made. 

Q. Any documents introduced? 

[57] A. No documents, or evidence, or anything at all. 

Q. Any discussion about the comparable qualifications 
of the 13’s that were in the Loan Division? 

A. No. 


Cross-EXAMINATION : 


Q. I see. Now, I would like to go over just a little bit, 
the particular administrative procedures that were fol- 
lowed in this reduction in force. 

First of all, can you tell me what procedures in which 
you were involved at the Department of Agriculture, 
[58] who did you first see over there about the fact that you 
were being reduced in force? 

A. Well, the first notice I had was the notice that they 
sent me, and I went up to see Mr. Somerville. 


Mr. Murrua: Mr. Who? 
The Wirness: Mr. Somerville, who was the Personnel 
Director of the Farmers Home Administration. 


By Mr. RuyneDANce: 


Q. When did you receive that notice, do you recall? 
A. It is on that sheet. I think it was January 15th, 
late in the afternoon. 
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Q. You received it on the date of the 15th, late in the 
afternoon? 
A. Yes. 


The Courr: What year? 
The Wrrness: 1954. 


By Mr. Ruynepance: 


Q. January 15, 1954? 
A. Yes. 


[63] Q. Now, can you tell us who was at that Civil Service 
Commission hearing, and according to the record I have, 
is April 5, 1954. 

Would that date be correct? 

A. That is right. 

Q. And can you tell us who was there to best of your 
recollection? 

A. Well, Mr. McLeish and Mr. Henry Smith, Mr. Ed 
Davis, and Mr. Carl Barnes, and the American Legion 
became interested in my case, and they had a young man 
named John [64] Mears there. 

Q. Was he an attorney? 

A. I think he was. 

Q. Did he represent you? 

A. He just came to be with me. He didn’t represent 
me in any way. 

Q. Did he know anything about your case? 

A. I talked to him about it. 

Q. How long did you talk to him about your case? 

A. Oh, probably a week or two before he appeared with 
me there. 

Q. I am sorry. Could you speak into this microphone? 

A. I suppose a week or so before I appeared there. 

Q. Did you see him on one occasion or more than one? 

A. I saw him twice. I went back two or three times and 
he was out. : 

Q. You saw him where, at the American Legion head- 
quarters? ey 


A.. Yes. : ; 

Q. And was there not also a Mr. Dillard Lassiter pres- 
ent? 

A. Mr. Lassiter was there with me. He was the former 
Administrator. In fact, he was the Administrator when 
the Act was enacted, and he. was the Administrator from 
that time until the time Mr. McLeish came in. 

[65] Q. And pesides yourself, the only other person there 
was Mr. Valentine, the hearing examiner, is that correct? 

A. That is right. 

Q. Who was doing all of this shouting down? 

A. Mr. McLeish and Mr. Henry Smith. Mr. McLeish 
mostly, and I don’t like to say this, but he was under the 
influence of alcohol. It was very plain. 

Q. Did you ever make a complaint about the fact that 
Mr. McLeish or Mr. Henry Smith was under the influence 
of alcohol? 

A. Mr. Henry Smith was not. Mr. Henry Smith abso- 
Intely was not. It was Mr. McLeish. 

Q. Mr. McLeish was under the influence of alcohol? 


A. Very definitely. 
Q. And he was the Administrator of the FHA at that 
-time? 


A. At that time. 

Q. In other words, Mr. Lassiter had ceased being ad- 
ministrator some time before 1954; is that correct? 

A. I think July 1st, 1953, he went out, and Mr. McLeish 
came in about that time. 

Q. I see. And wasn’t it true that Mr. Lassiter was the 
only witness in that proceeding? 

A. Well, he was there with me, but he was shouted down 
too. He tried to give my qualifications and so forth, but 
[66] he was shouted down too. 

Tt was no hearing. It was—I wish you had been there. 

Q. I wish I had been there too, but that is why I want 
you to tell us what happened, Mr. Zahner, because I don’t 
know what happened, and we want to find that out. 
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Now, how did the hearing start? Did the hearing ex- 
aminer call the hearing to order? 

A. I believe he called it to order but it very soon got 
out of hand. 

Q. Was it in a hearing room of some sort? 

A. Well, it was a sort of hearing room, I suppose. I 
suppose it was a hearing room. It was in the Government 
Printing Office—in the Pension Building. 

Q. The red brick building over here? 

A. Yes. 

Q. Now, what was taken up at that time? What did 
they talk about? 

A. They were talking about my qualifications mostly, 
and so forth, and they talked a great deal about the live- 
stock program, the new cattle and livestock program, that 
had been enacted in July, and that was the main thing that 
they talked about. 

And they kept talking about $350,000 involved, and so 
forth and so on, and taking loans, and I wasn’t qualified 
[67] to handle and take loans, and so forth. 

And I say this program didn’t start until July the first, 
according to the records, the average loan that they made 
for the rest of that year was only $20,000, and I don’t 
know why they kept talking about $350,000, a loan, but that 
is what they kept talking on, and I think it was some big 
Texas loan they were trying to make out there at that 
time, and they said I would not have the qualifications to 
pass on it. 

Q. Who first talked about your qualifications? Did you 
first testify? 

A. I think Mr. Lassiter came up and tole them why he 
had hired me and gave my background experience, and 
then they started questioning him, and every time—— 

Q. Who is ‘‘they’’ that questioned him? 

A. When I say ‘‘they’’ I mean Mr. McLeish and Henry 
Smith. Mr. McLeish mostly. 

Mr. McLeish never seen me but twice before that, and 
Henry Smith, he didn’t know anything about my qualifica- 
tions, or anything about that. 
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Q.. Well, all apart from the shouting down that you claim 
took place, how was the hearing conducted? Was it some- 
thing like it is today, where one side-—— 

A. At a table like that. We were on one side and they 
were on the other side, and Mr. Valentine on the end. 

[68] Q. Well, on one side, the people on one side first 
questioned the witness, and then the other side? 

A. It started out that way, but as I say, it got completely 
out of hand. It was no order to it. 

Mr. Valentine was making some few notes on a yellow 
piece of paper while they were talking back and forth across 
the table. 

In fact, I don’t suppose he could understand very well 
what any of us was saying. 

Q. What was Mr. Mears doing all this time? 

A. Well, I just say he remained silent. He didn’t say 
very much of anything. 

Q. Did he do any of the questioning? 

A. No, he didn’t do anything. He may have been awed 
by the whole thing. I don’t know. He was just a young 
boy. 

Q. Did you testify or speak up and tell them what your 
qualifications were? 

‘A. L tried to and so did Mr. Lassiter. 

Q. As a matter of fact, you testified here in this case 
yesterday, that you testified all with respect to your 25 
years of experience with the insurance company? 

A. I didn’t testify that at Mr. Valentine’s place, because 
I got no opportunity to, but I did write all that in my ap- 
peal. I put all that in my appeal, but I got no opportunity 
to say what I said yesterday, and I appreciate this oppor- 
[69] tunity to say it. 

But I did not at that so-called hearing—I won’t call it 
a hearing. I call it a so-called hearing. 

T wasn’t given an opportunity to say anything at all. 


[70] A. Well, there was no turn, I expect. I don’t know. 
I will tell you it was such a confusion, and jumble and 
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mumble, and talking back and forth, and frankly I got. dis- 
gusted, and I think some of the people on the other side of 
the table were a little bit disgusted at the whole thing. 

You know, I will say here, and I may be entirely out of 
order, and Your Honor, I would like to say this, and I say 
this about Mr. McLeish because it is a matter of record 
at the Senate hearing that he was dismissed for drunken- 
ness and immoral conduct while in office, and he was dis- 
missed and made to resign because of his conduct the next 
summer. 

Q. Do you know that of your own knowledge? 

A. And they got an investigation on the whole thing, 
and it was in the newspapers, and his picture was on the 
front page of the Washington papers, and even in the 
Georgia papers. 

Q. Well, that has nothing to do with your case? 

A. That is irrelevant, that is perfectly irrelevant, but 
it will bring out the fact that he was under the influence 
that day, and I am satisfied, and I can tell you, and he was 
in no frame of mind to pass on my qualifications. 


° * * * . 


[71] Q. Well, after this hearing, you did get a letter 
from, signed by Mr. Dunton, Chief of the Appeals Ex- 
amining Office, as to the decision reached in your case? 

A. Yes, but it was from Mr. Valentine, and he filed a 
report. He did, and I happened to see the letter last May, 
and that is the first time I knew that he had made a state- 
ment that was so false, that he said there at the time that 
I knew nothing about emergency loans, and that is ridiculous 
on the face of it. 

Q. Now, did you ever complain about the way this hearing 
was conducted? 

[72] A. I think I did in my second complaint, when I 
wrote to Mr. Philip Young. I think I made quite a comment 
on that way that hearing was conducted, and I think I used 
some terms there that I used today; and I would like to say 
too that all three of those hearing letters I wrote, I pre- 
pared myself, and nobody helped me at all on any of them. 
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Mr. Ruynepaxce: May I have the original jacket in the 
original case, Your Honor? 

Mr. Murraa: I have it here. What do you want? 

Mr. Ruynepance: I want to see this. 


By Mr. RuyNEDANCE: 


Q. I-want to show you what has been marked Exhibit 14 
for identification and ask you whether or not that is a copy 
of the decision which you received from Mr. Dunton, or 
notice of decision? Do you recall that? 

Take your time and read it. 

A. Yes, I remember this particular clause, about the 
safety of loans being secondary. 

Q. And this has reference to the consideration of the 
matters in the hearing as well as all the papers you sub- 
mitted; is that correct? 

A. Yes, the so-called hearing; yes. 

Q. And then I show you further a letter, or a copy of a 
letter, dated April 16th, which is 1954, which has been 
marked for identification as Government Exhibit 16, and 


[73] ask you whether or not that is a copy of a letter 
which you received from Mr. Young? 
A. Yes. 


Q. And that was in response to the letter of Mr. Dunton, 
actually, or that came about by reason of the fact that Mr. 
Dunton informed you of the adverse decision; is that cor- 
rect? 

A. Yes, that is right. 

Q. Now, I show you a memorandum from one Kenyon 
B. Zahner to Mr. Young, a copy of a memorandum, dated 
April 28, 1954, and marked for identification as Plaintiff’s 
Exhibit No. —— It should be Defense Exhibit No. 17, 
Government Exhibit, at least, and ask you whether or not 
this is one of the memorandums which you prepared by 
yourself? 

A. That is right. 

Q. And that had reference to the matters of the hear- 
ing and all in your case and all that sort of thing. 
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Now, will you point out anything in that memorandum 
which shows that you complained about the way that the 
hearing was conducted? 

A. I didn’t complain about the way the hearing was 
conducted. I don’t suppose I did. It was just being con- 
ducted, and we just wore each other out, I expect, and I left, 
and I didn’t complain to them. 

I may have said something in here. I have forgotten 
[74] in here. I have forgotten exactly. 

Q. Look it over if you wish, and take your time. 

A. I don’t know. That states the facts very well. I 
didn’t make any accusation. I don’t like to make accusa- 
tions anyway. 

Q. But you don’t think you got a fair hearing? 

A. No, I don’t. 

Q. Yet, in writing to Mr. Young, you didn’t state that 
fact, did you? 

A. I think if you read the letter carefully, you will see 
my inference all the way through, that I denied everything, 
every allegation they tried to make against me. 

Q. Would you say that everything: 

A. I tried to write such a letter to him, but I didn’t want 
to make any—I tried to remain general throughout, let us 
put it that way. 

Q. Did you complain to Mr. Young by this letter or 
through any other means that Mr. McLeish had been under 
the influence of alcohol? 

A. No, I didn’t. 

Q. Did you complain to anybody in the Civil Service 
Commission after the hearing, to Mr. Young specifically —— 

A. No, I didn’t. 

Q. —as to the way the hearing was conducted? 

A. No, I didn’t. I didn’t talk to anyone in the Civil 
[75] Service. It was all done by these letters, by cor- 
respondence. 

Q. By other means, and I mean, correspondence or any 
other way whatsoever, that the hearing in your opinion was 
unfair or that—— 

A. I talked to friends about it, and I think I mentioned 
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to Mr. Davis about it, and I think I did certainly when Mr. 
Barnes called me to his office the next day, and I told him 
I thought it was unfair, and he said he agreed with me. 


* * * * * 


[76] Q. Would you say that this memorandum presented 
everything to the then Chairman Young? 

A. I think so. 

Q. That you wanted to present to the Civil Service 
Commission? 

A. I think I covered it pretty well. 

Q. Would you say that this presents everything that 
you presented here at this trial? 

A. Bither that one or the following one. I had one 
June 10th, if you remember there, too. 

I mailed it myself to Mr. Young. It is the last one, 
June 10th. There were three. The first was a rather 
[77] short one, because I didn’t know—I thought my sim- 
ple statement would get me somewhere. 

And then when it didn’t, I got more involved, and on 
June 10th I wrote another one, and all three of them cov- 
ered the situation pretty well with the exhibits I sent. 


* * * * * 


[80] Q. But the point is, that I am getting at, and I 
would like you to tell me whether it is true or not, that all 
these letters that you wrote to Chairman Philip Young of 
the Civil Service Commission presented everything that 
you wanted to present to the Civil Service Commission? 

A. That is right, but—yes, that is right. 

Q. Everything? 

A. Yes. 
[81] Q. Now, is there anything here today and yester- 
day which you have presented or will present which differs 
from what you presented in those letters? 

A. Nothing, except my statement as to the way things 
were handled, and so forth and so on. 

Q. In other words, you did not— 
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A. Not from my side of the case, as to my experience 
and so forth, in those letters. 

Q. Now, as to your background with the insurance com- 
pany, you have testified already—what you have testified 
to yesterday you have presented in one form or another to 
the Civil Service Commission. 

A. I suppose I have. 

Q. Now, as respects your experience with the FHA, can 
you say that the same is true, everything with respect to 
that, what you have testified to yesterday? 

A. I endeavored to put it in those letters, yes. 

Q. So there is nothing new which you are presenting 
in this proceeding which wasn’t already presented? 

A. Except that I told Mr. Philip Young in that last 
letter—I think I told him that I didn’t think I had a 
hearing on it, and I asked for another hearing, which he 
didn’t let me have. I think I told him that. 

Q. Which letter is that, sir? 

A. I think in that last letter somewhere there. 

[82] Q. January 21st, 1954? 

A. No, that is the letter you haven’t got. I am not 
sure I put it in that, but there is somewhere I tried to write 
it. 


* * * * * 


[83] Q. Now, you did testify at this hearing, though, 
did you not, in the Civil Service Commission? 

A. I didn’t have a chance. That is what I have been 
trying to say. I didn’t have a chance to say anything par- 
ticularly one way or the other. 

I tried to, and they kept bringing up the other things, 
which is all set down in that letter there, that I denied 
everything that they alleged, and on April 28th, and also 
in the June letter, and I think you will find it in that too. 


* * * * * 


(85] Q. Now, Mr. Zahner, with respect to these various 
loan programs of the Farmers Home Administration, those 
were discussed at the hearing, weren’t they? 
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[86] A. I expect so. 
Q. You talked about operating loans? Let us see if 
I have the right name of these things. 
A. In general, different programs we talked about. 
Q. You talked about the operating loans? 
A. As well as I can remember, but the whole thing was 
confusion. 
Q. Well, I am asking to the best of your knowledge 
and tell me whether you have any recollection? 
Yes, we discussed that. 
Did you talk about farm ownership loans? 
Yes, all the programs. 
Did you talk about soil and water conservation loans? 
A little bit, not much. 
You were not primarily interested in that, though, 


No. 

Did you talk about farm housing loans? 

Yes, a little bit. 

Emergency loans? 

Yes. 

Special livestock loans? 

Yes; to the extent that they had been operating. 
Insured farm loans? 

A. Yes. 

. With respect to emergency loans, you have testi- 
fied, have you not, that you are aware of the background of 
the legislation, and you are aware of the legislation itself, 
and you are aware of the whole program? 

A. Yes. 

Q. That you have sufficient knowledge of it to perform 
the duties of the position that you sought? 

A. Yes. 

Q. Do you ‘know how much interest those loans bear, 
Mr. Zahner? 

A. 5 percent, as I remember. I haven’t reviewed any- 
thing about it. It has been quite a while. 

Q. If the Department of Agriculture publication should 
say 3 percent, would you concede that you were in error? 
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A. Some are 3 percent and some are 5. I know that 
they are changing loans according to the changing times. 

Q. What is the rescheduling for, the repayment, how 
long? What is the time interval that they must be repaid 
in? 

You mean, production loans? 

No, I am talking strictly about emergency loans. 

Three years. 

Three years? 

Yes. 

Would you say that it would vary from three years 

at all? 

If a man wasn’t able to pay in three years, you 
would give him another time to try to work it out. 

Q. Was there any security requirements for those loans? 

A. Available security, security that would be available 
and unpledged at the time, but mainly for a character 
loan on the borrower’s obligation to repay. 

Q. Is real estate security always required? 

A. No. 

Q. Not always required? 

A. No. 

Q. Well, I will phrase my question again. Was real 
estate always required when advances are made primarily 
for improvements on real estate? 

A. Yes. 

Q. And in other instances too? 

A. If it can be gotten, and we felt that it should be 
extra security. 

If you are speaking of those emergency or disaster loans, 
the law said, any available security up to the amount that 
they thought necessary to take. 

Q. Do you know who is eligible for these loans? 

A. What loans are you speaking about? 

Q. I am talking now about production and emergency 
loans. 


[89] Mr. Murra: Well, now, just a moment. 
If the Court please, there is not any single thing called 
emergency and production loans. It is made up out of five 
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or six different laws and there have been amendments to 
that. 

Mr. Ruynzpance: I am talking about the production 
and emergency loan program. 

Now, there may be several laws and things, but Mr. 
Zahner is relying on a number of statutes, I take it, in 
this program, such as the statutes that exist. 

Now, I am asking what he knows about it. 

Mr. Murrna: I have no objection to that, but I do think 
the questions must be specific enough so that he can answer. 

The Wirxess: You mentioned production and emergency 
loans. We didn’t call them production loans, they were pro- 
duction or emergency loans, and we didn’t call them produc- 
tion-emergency loans. You can call them that if you want 
to. 

An eligible borrower would be a man that was living in 
the area that had been designated as a disaster area, or 
entitled to emergency credit, provided he could not borrow 
money from anybody else; and he needed money to carry 
on the operations at that particular time to keep from losing 
everything he had as a result of the disaster. 


[90] By Mr. RuYNEDANCE: 


Q. Well, what type of emergency loans are there? 

A. Well, if a man has a flood, and he loses crops by 
flood or drought. 

Q. Well, isn’t there a production-emergency loan? 

A. You can call it that if you want to. 

Q. Is there not an economic emergency loan? 

A. That is all about the same thing, they are all the 
same way they operate, disaster loans, and economic and 
cattle loans, and disaster loans. 

Q. Are you aware of anything that may be called and 
has been called in some Department of Agriculture publi- 
cations as a special emergency loan? 

A. Well, that is what we just called them, a plain 
emergency loan. That is what we called it. No special 
emergency, except every year sometimes there will be cer- 
tain areas affected by weather conditions, and the President 
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would designate a certain sum of money to be allocated 
for taking care of those particular areas, and those were 
called special emergency loans, and you would set aside 
money out of the reserve funds to take care of those special 
emergency cases. 

Q. Do you know the amounts, the top limit of those 
loans, the special emergency loans, the most that can be 
loaned at any one time? 

A. $15,000, as I remember that. It has been quite a 
[91] while since I have checked up the figures, but I think 
that was it. 

Now, production loans were limited for a long while to 
$7500, and then there was new legislation passed which per- 
mitted an increase. 

Q. Could you get a $15,000 loan, and then get another, 
say, $10,000 loan? Would it be possible? 

A. No. 

Q. What is the top limit? 

A. $15,000 is the top limit. I think it has been five 
years. I think you could go as high as twenty in a continu- 


ing disaster. That is just my remembrance of the program. 


* * * * * 


[93] Mr. Ruynepance: I might observe that I think the 
witness is doing very well. I think most of what he says 
is true, and I must say his recollection, I concede, is very 
good, if that will help Your Honor in evaluating his cross 
examination. 


* * * * * 


Q. But you state, you have testified under direct exam- 
ination, have you not, Mr. Zahner, that the summary report 
of the hearing examiner for April 5, 1954, a copy of which 
is purportedly Exhibit 16 for the Government, that that 
statement in the third paragraph, which states as follows, 
and you can read it with me if you wish: In the course of 
the hearing Mr. Zahner admitted that he did not know the 
Emergency Loan Act and its background for the different 
reasons and under different conditions—— 
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A. You skipped a line. 

Q. Sol have. I am sorry. I will start over. 

In the course of the hearing Mr. Zahner admitted that he 
did not know the Emergency Loan Act and its background 
[94] or the several amendments to that act. 

Tt is that sentence which you are denying? 

A. I deny that categorically. I never admitted any- 
thing like that. 

In fact, I never saw that letter until last May when I came 
on over for the hearing then, for further trial then. That is 
the first time I ever seen that letter, that there has been such 
a statement credited to me. It is absolutely false. 


* * * * * 


Q. Isee. Do you know what must happen first before an 
emergency loan is made? Do you know what the Secretary of 
[95] Agriculture must do, what if anything he must do 
before any special mortgage loans may be made? 

A. Well, he must first know that they got the funds 
to make the emergency loans with, and the President has an 
Emergency Fund to use for such purposes, and he must re- 
quest the President to allocate certain funds from his 
Emergency Fund for that particular thing. 

Then, No. 2, he must request all the State Directors to 
make an investigation and call the State Advisory Boards 
together to determine which county of the state can be 
designated an emergency or disaster area; 

And then he must report to the Administrator here 
for the county officially designated as a disaster section; 

And then the Administer makes a report to the Secretary 
of Agriculture, and get it all approved, that the money that 
the President has aside for this fund will be used only in 
this designated disaster area; and that starts the whole 
program off. 

Q. Well, before that begins even, are these loans in- 
tended as a supplement to such loans as might be made by 
insurance companies or banks? 

A. No. In fact, if we are getting down to an individual 
borrower, the individual borrower has got to show that he 
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cannot borrow from anybody else, that there is no money 
available for him, and has to submit written evidence, letters 
[96] from three different people he tried to borrow from. 

And I have seen many of those letters. 

Q. How do those special emergency loans differ from 
economic emergency loans? Is there a difference, first of 
all? 

A. Well, it might be a small difference. 

The first kind of loans are usually called disaster, such 
as flood and drought, and anything that is beyond man’s 
control, a disaster loan; and the other is where conditions 
would be in such bad shape in that particular area from an 
economic standpoint, but not as a result of weather condi- 
tions, that he just needs money to tide him over. 

Q. What difference if any exists between production 
emergency loans and economic emergency type loans? 

A. You are getting pretty technical, now. 

Q. Well, can you tell us generally? I don’t expect 
you to memorize this. 

A. A production emergency loan would be where there 
has been no designated area set aside for a disaster loan, 
and, well, I have seen them use it, and if you have been 
in the country, you see plenty of rain, and another section 
right across the creek, it has not rained for two or three 
months, and I have seen that plenty of times; and that par- 
ticular man across the creek, where he has not had any water, 
why, he can apply, but it is not a general disaster loan, and 
[97] you can call that a production-economic loan to take 
care of that situation. 

Q. Well, production loans are not limited to areas 
designated by the Secretary of Agriculture? 

A. No. I would not say so, not those kind, if we under- 
stand each other. 

If you remember, the President at one time took an 
aeroplane trip up and down the Mississippi and the Mis- 
souri Valley, and saw where the water was flooding every- 
body, and he designated those as disaster loan sections. 

Q. For production emergency loans or for some other 
type of loans? 
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No, that was disaster loans. 
Disaster loans? 
. Yes. 

Q. But these production emergency loans are something 
else again, are they not? 

A. I expect that what I said just now, production 
emergency loans were just in particular small areas, and 
under certain economic conditions, you could not get ahead. 

Q. But those areas do not have to be designated by 
the Secretary of Agriculture production emergency loans? 

A. I don’t think so, but it has been quite a bit—five 
years, and there is a very fine point again, and I would have 
to look that up. 

[98] Q. Well, who is eligible for that type of loan, just 
any farmer? 

A. No, he has got to have a good record. You have got 
to have a past record of paying debts. He has got to show 
that he knows how to farm, or under the farmers’ program, 
of planned farming, that he can plant his crops to make 
sufficient money to repay the loan. 

Mainly, he has to prove he cannot borrow the money from 
any other source. 

Q. Well, must he have a reasonable prospect for suc- 
cess? 

A. Yes, he has got to have a reasonable outlook for 
repayment. 

Q. An outlook for what? 

A. An outlook for repayment. 

Q. Well, who determines that? 

A. Well, the county committee in the separate county. 
Each county has three members, what they call an advisory 
committee, and they have to pass on the eligibility of each 
borrower, or each applicant; and also on the land. 

And then they have land appraisers that appraise the 
land, and they cannot lend anything more than the reason- 
able value determined by the appraiser, and the county com- 
mittee has to rule on all of it, and you can’t go further 
if that county committee turns him down. 

[99] Would you say, Mr. Zahner, that the whole type of 
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lending, the whole scheme, if I may use that word, of lend- 
ing to farmers has changed quite a bit since 1939? 

A. Oh, my, yes. 

The whole economic structure has changed. Back in 
1939, we were still plowing with horses and mules and so 
forth and trying to get along the best we could. 

Now we have tractors, and the economic family type 
farm has increased from 40 to 45 acres, and four or five 
years ago we very seldom considered any economic type of 
farm less than 200 acres, 185 to 200, and I expect that has 
increased by this time. 

There have been all kinds of economic changes. You can 
go to the county agricultural stations, and I visited state 
experimental stations all over, in keeping up with the 
trend, talking to the agents and the developers of these 
experimental stations, and kept up with the trend and all, 
and there were changes all the time, and it changes now. 

Q. Would you say therefore a loan examiner, or some- 
body making loans for the Department of Agriculture, or 
the Farmers Home Administration, specifically, must have 
quite a bit of knowledge of agriculture and farming? 

A. Yes, sir. 

Q. And it takes quite a bit of knowledge? 

A. Yes, sir, sure; yes, sir. 

[100] In fact, it takes almost a college education in agri- 
culture, does it not, to understand agriculture and agricul- 
tural loan policies these days? 

A. Well, experience is a great teacher too, you know. 
You don’t have to have a degree to know these things. 

Q. Well, this experience you got with the insurance com- 
pany for 25 years, actually was quite a bit different from 
your Department of Agriculture experience, was it not? 

A. I would not say much different. 

Q. In what way was it the same? 

A. Well, the basic principle in making loans is basically 
the same. You have to have good security, and good 
character, backing the loan, in proportion for the security, 
and the management type of the farm has got to be good; 
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the plan of repayment; and the whole farming methods; 
and you have to keep up on all of that. 

Q. You testified — . 

A. Of course, way back theré, when a man came to the 
farm and made application for a loan, you don’t have the 
same things on the farm at all now, and you have got to 
keep track of all those things, and you can’t go to college 
for it, but you would be in college all the time. 

Q. You testified that you have made many loans on farms, 
and in connection with those loans for the Department of 
Agriculture I will ask you next just what you did with 
[101] respect to making a loan on a typical farm on which 
you made a loan? How did you go about it? What did you 
do? 

A. You mean, the Farmers Home Administration? 

Q. Yes. Let’s take the first. 

A. I didn’t have anything to do with the actual making 
of the loan. That originated with the county committee, 
and they passed on the qualifications of the applicant, and 
the county supervisor would take it on from there. 

Tf the county committee approved that and said he had a 
reasonable value farm, the county committee would call 
the state office to send an appraiser, and they would send 
the state appraiser out, and he would appraise the land, 
and they usually have an engineer to appraise the buildings, 
and they would see if it was soundly constructed or not, 
and all that went into the appraisal report, and it was sub- 
mitted to the Farmers Home Administration. 

Q. Well, then, at what point would you get into the pic- 
ture of loan making? 

A. In special cases, that the State Director felt anything 
that should be referred to the Washington Office for deci- 
sion, and there would be problems, which is not as a general 
rule, which is not the general run of the mine loan, and it 
got to the central office, and it was problem loans that 
we got. 

Q. Well, what would you do, merely review the reports 
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[102] that were submitted to the Farmers Home Admin- 
istration from the state authorities? 

A. Yes, to see if they were sound, the financial state of the 
farm, and check the appraisers reports, and see if that is 
all right, and if there was any doubt about it, we would ask 
somebody to look at it again from the central office. 

Q. Would you go out and look at the farms in those cases? 

A. Yes, several times. 

Q. Several times? 

A. Well, I made trips all over the states, as I testified 
yesterday, to see farms, but not all for that purpose. 

Q. Was that while you were with the Farmers Home 
Administration? 

A. Yes. 


The Court: Aren’t you going a little far afield? 

Mr. Ruynepance: Well, I am trying to find out some- 
thing, Your Honor. 

The Court: Isn’t the question here one of determining 
the procedural rights under the law of this plaintiff? Isn’t 


that it? 

Mr. Ruywepance: I have always thought that, Your Hon- 
or, but from the extent of the examination here yesterday, 
[103] and the cross examination on what went in, why, I 
feel I must go this far. However, if Your Honor will rule 
it has no bearing, I will be glad to desist in this part of the 
examination. 

The Courr: Isn’t that the question? 

Mr. Mourrna: Yes, Your Honor, and then this whole 
picture, and the fact is that under the regulations of the De- 
partment of Agriculture, as well as the Civil Service Com- 
mission, and that is the question. 

The Court: I understand, but the question before me is 
under the law and under the regulations as to whether or 
not the plaintiff was accorded the procedural guarantees in 
effect in his separation from the service, and that is all I 
can decide. 


* 
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[105] By Mr. Ruywnepance: 


Q. Those are the four persons holding positions which 
you claim you should have been appointed to? 

A. Non-veterans, yes. 

Q. You are not claiming any other in this proceeding, 
are you? 

A. Not now, no. 

Q. Well, now, what if any difference is there in the work 
they are doing—— 


The Court: Well, won’t the exhibits and the records 
show me what type of jobs those four men held? 

Mr. Ruynepance: The exhibits of the Government. 

The Cover: Well, isn’t that sufficient? 

Mr. Ruynepance: Well, I think so, except that the wit- 
ness did state that the positions—if my recollection of the 
testimony is correct—that the same position is being 
held by them and they were doing the same thing, and 
there really wasn’t any substantial change in the jobs. 

The Court: Yes, but that is not up to him to decide. 


[106] Q. Do you hold a degree, Mr. Zahner, from any 
agricultural college or anything of that sort? 
[107] A. No, I don’t hold any agricultural degree. 

Q. Isee. What type of farming did you do? 

A. Weil, I operated a hundred acres that we owned in 
Montgomery, Alabama, with cattle, grain, and we had 600 
head of cattle there, at one time, during the depression. 

Q. Do you know anything about fur loans, loans to the 
fur industry? 

A. Only except what I read in the regulations and in the 
files that came before me, but fur loans is a very small 
part of the Farmers Home Administration. 

They made seventeen loans the last year I was there. 

Q. Loans to Texas livestock raisers? 

A. Well, I have had a lot of dealings with livestock, and 
I know what it takes for the type of security, the basic 
principles are all the same, but as far as that Texas live- 
stock is concerned, nobody else knew anything about it until 
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July, 1953, and that was the year that the act came into 
being, and they would not make any great loans, according 
to their own report, on the Farmers Home Administration 
report, for the rest of that year. 


[114] Q. Could you tell us what part of what statute you 
helped draft? I don’t think that was clear in the direct 
examination. 

A. The Farm Housing Act of 1949. 

Q. I beg your pardon, sir? 

A. That was the Farm Housing Act of 1949. 

Q. The Farm Housing Act? 

A. Yes. 

Q. Did you draft just part of it? 

A. Well, we all worked on it. They used some para- 
graphs that I wrote and some paragraphs that other people 
wrote. Of course, it all went through the Legal Department, 
and they all passed on it finally, but we all worked on it. 
[115] Q. Quite a few people over in the Department of 
Agriculture worked on it? 

A. Yes. 

Q. Besides yourself? 

A. Yes. About four of us, actually, who did. 

Q. When did you first see an attorney about this particu- 
lar suit, Mr. Zahner? Do you recall when you first con- 
sulted an attorney? I don’t care who or what you told him, 
but the fact of when you first talked to him? 

A. During that period of my wife’s illness, and just be- 
fore my daughter died, right in there. 


The Court: Just tell him when you first consulted one. 
The Witness: I think it was around January, 1955, I ex- 
pect. 


By Mr. RaynepaNnce: 


Q. Was that down in Georgia or up here in Washington? 
A. It was in Washington. I came back up here about 
that time. 
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Q. Were you employed at that time? 
A. No. 


[116] Reprmect EXAMINATION. 


By Mr. MurrHa: 


Q. At the hearing before Mr. Valentine, was there any 
discussion about other GS-13’s in the Loan Division or 
their qualifications compared to yours? 

A. Nobody else was mentioned at all that I remember. 

Q. Did they take an attitude that you were or were not 
qualified for any job whatsoever? 


[117] The Wrrvess: They didn’t mention anybody. They 
just held out that I wasn’t qualified. 


By Mr. Murra: 
Q. Who said that you were not qualified? 


The Covrr: Who is ‘“‘they’’? Who said you were not 
qualified? 

The Wrrness: Either Mr. Henry Smith, or Mr. McLeish, 
either one. 

But none of them knew my qualifications. 


By Mr. Morrua: 


Q. What was your answer? 
The Covrr: That is all, that he wasn’t qualified. 


By Mr. MurrHa: 


Q. For any position? 
A. They said I wasn’t qualified for any position. 


[120] Mr. Murrna: That is right. No. 8 is the same as 
the certified one. 
The Covzr: You don’t object to this, do you? 
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Mr. Ruynepance: No. 
The Court: It may be admitted. 8 is admitted. 


[122] Mr. Murrsa: I want to point this out, that among 
the exhibits which the defendant numbered earlier today, 
I want to call the Court’s attention to the fact that Exhibits 
11 to 23 from the old file constitute what the Civil Service 
Commission has certified as constituting the record that 
was before them. 

The Covrr: Allright. That is admitted. 

Mr. Ruywepance: I don’t concede that because there is 
one other, 24, Exhibit 24. 

Mr. Murraa: No. Let me comment on that. 

With regard to Exhibit 24, Your Honor, I agree that it 
is a letter which Philip Young wrote to Senator John- 
son, March 23, 1955. 

The Cover: It may be admitted but I don’t know if this 
is part of the official hearing of the plaintiff because Young 
writes a letter to a senator explaining what happened. 

Mr. Murra: I didn’t include it. 

The Court: Well, it may be admitted. 

Mr. Murraa: And there is a further objection to it, in 
that it quotes from a letter from somebody else, without 
identifying the time, and how it got before the Civil Serv- 
[123] ice Commission. 

The Court: It may be admitted. All right. 


Mr. Ruywepance: There is another letter, a copy of which 
we have been unable to find, which would bear on the ques- 
tion. 


e ° * 


[124] Mr. Morrna: What is that? 

The Court: That is with reference to the paragraph that 
Commissioner Young quoted in his letter to Senator John- 
son. 
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Mr. Murrsa: You can’t find that? 

The Court: No, he can’t find that at all. 

Mr. Ruynepance: No, we have been unable to find that 
letter. 


[126] Dmecr ExXaMINaTION. 


By Mr. RuynEDANCE: 


Q. Mr. Davis, will you please state your name and em- 
ployment? 

A. C. Edwin Davis, Assistant Director, Personnel 
[127] Division, Farmers Home Administration. 

Q. And how long have you worked for the Farmers 
Home Administration? 

A. Since its creation. 

Q. It is the Farmers Home Administration? 

A. Farmers Home Administration. 

Q. When was it created? 

A. 1946. 

Q. 1946? 

A. Yes, sir. 

Q. Had you been employed by the Department of Agri- 
culture prior to that appointment? 

A. Yes. 

Q. When were you first employed there? 

A. I.was first employed in the predecessor agency to 
the Farmers Home Administration, in 1935. That was the 
Resettlement Administration, and it became a part of the 
Department of Agriculture about a year later, as I re- 
member. 

Q. Has your employment with the Department of Agri- 
culture, either in that agency or the Farmers Home Admin- 
istration been continuous? 

A. Yes. 

Q. What has been your position? What field of work 
have you been engaged in? 

A. Personnel work for the whole time. 
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[129] Q. And in your capacity as Assistant Director, can 
you describe what was done under your general super- 
vision with respect to this reduction in force? 

A. With respect to the reduction in force, the levels of 
competition were identified in our classification section, 
and the knowledge, skills and abilities necessary to do a 
job were identified in that section for the new jobs being 
created in the reorganization; and reduction in force lists 
[130] were prepared, registers, notices were prepared and 
sent, and qualification studies of the people affected by the 
reduction in force were made, and the whole gambit of ac- 
tivity in which the average personnel division is respon- 
sible. 

Q. Who to your knowledge determined the area of com- 
petition as distinguished from the level of competition? 

A. Well, it was determined, the recommendation of areas 
of competition for the Farmers Home Administration were 
decided upon by the agency administration, and recom- 
mended to the Department of Agriculture, the Office of 
Personnel, as are required by the Department regulations, 
if I remember correctly, at that time. 


[135] Q. I see. Now, what if any relationship for deter- 
mining levels of competition do job functions or descrip- 
tions have? 

A. Job functions or descriptions are the basic docu- 
ment in determining whether jobs are similar, within the 
meaning of the regulations, or determining whether they 
are in the same levels of competition. 

Q. Can you tell us whether or not the individuals as 
such who hold the various positions have anything to do 
with the relation to determining levels of competition? 

A. No, they do not. The determination is about the 
similarity of the position and the requirements. 

Q. Is it based solely on the job descriptions based upon 
the interpretation of the regulations and statutes involved? 

A. Yes, the job descriptions and the duties performed; 
however, those may be found. 
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[150] Q. You know Mr. Zahner, of course? 

A. Yes, sir. 

Q. Have you known him in connection with your official 
duties? 

A. Yes, sir. 

Q. When he was employed by the FHA? 

A. Yes, sir. 

[151] Q. And did you know his position? 

A. Yes, sir. 

Q. What was his position? 

A. The exact title, Administrative Officer, but I might 
have to have some refreshing on that, the exact terms, 
but it was 13, is my memory. 

Q. I show you Defendants’ Exhibit 32 and ask you 
whether or not that refreshes your recollection as to what 
position he held. 

A. Yes, Administrative Officer, GS-13, with functional 
title, it is called, Specialist as indicated on this list. 


[152] Q. Yes, you might specify for the record, which 
number, the symbol number in that sheet, in 33, that is a 
position description of Mr. Zahner’s prior position. 

A. His position is 12903. 

Q. Will you repeat that, please? 

A. 12903, which is the position number, which is the posi- 
tion occupied by Mr. Zahner. 

Q. Do you know of your own knowledge what happened 
to that position as the result of the reorganization? 

A. It was abolished as indicated by the record on the 
sheet. 

Can you tell us whether or not a comparable position 
[153] to that previously held by Mr. Zahner existed after 
the reorganization? 

A. Not to my knowledge. 

Excuse me, You mean, his position, or one similar to it, 
right after? 

Q. Yes. 

A. No. 
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Q. Well, looking at this exhibit, specifically, Defendants’ 
Exhibits 32, 33, and 34, are you able to tell whether or not 
a comparable position existed after the reorganization? 

A. Among these jobs? 

Q. Yes. 

A. I would say that we found none, as indicated by. the 
fact that the level of competition for reduction in force 
action affecting Mr. Zahner, had no position in that level. 
If there had been a new job set up, it would have shown 
in the level of competition. 

Q. Were the functions and duties performed by Mr. 
Zabner performed by any other person or any other posi- 
tion, rather, were they contained in any other position 
after the reorganization? 

A. I assume that those functions existed in the organi- 
zation, I mean, my memory is that the insured mortgage 
program was continued. 

[154] Q. Were you aware that any other duties were 
encompassed with Mr. Zahner’s in these new positions? 

A. I would have to assume that where those duties 
existed, they were in a package of duties on the level of 
competition with Mr. Zahner’s. 

Q. Would they be reflected by. these exhibits which I 
have just read off by number, Defendants’ Exhibits 32, 
33, 34, and 35? 

A. Any job at Grade 13 that was retained and filled 
during this period is in this list. 

Q. Are you aware generally of the criteria for reas- 
signment to positions as respects Mr. Zahner? 

A. The criteria, we were familiar with the regulations 
governing reassignment actions; yes, sir. 

Q. Are you able to state whether or not Mr. Zahner was 
qualified for any position his competitive level and area, 
without an undue interruption of the activity necessitated 
by further training? 

A. It was determined that he was not. 

Q. Who determined that, to your knowledge? 

A. Well, the record indicates, the final determination, 
the principal determination is the only one I can deter- 
mine, that I can speak about, or from, and that is the 
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notification of the reduction in force action, which gave 
him that determination. 

[155] Q. Can you explain how it is that some individuals 
are put on separate retention registers while in other cases 
several persons are in the same register? 

A. Yes. It depends on the number of positions in the 
level of competition. If you have a couple of typist posi- 
tions to fill, Grade 3 typists, ordinarily you would not find 
a couple of Grade 3 typist positions, not similar enough 
to be on the same level of competition. If you had two 
people in those positions and you are abolishing one, there 
would be two people on the register and the one with the 
least retention points would be the one reached for reduc- 
tion in force action. 

Q. Does there come a point when the qualifications of 
the individuals themselves are compared rather than the 
duties of the positions? 

A. Yes. 

Q. Will you tell us what that point is and how it is 
done? 

A. If a person is reached for reduction in force notice 
in his level of competition, and there is one person in the 
level and the job is abolished, he is reached and he was at 
that time reached for action under the regulation. 

Now, he has a secondary right at that point, and the 
second step in his rights at that time is to be considered 
for jobs for which he is qualified in the area of competition, 
[156] and against which he has, in the venacular, a bump- 
ing right against anybody in those jobs. 

‘A veteran has had a bumping right against a non- 
veteran, if the veteran was a career employee, and if he 
was qualified for the job. 

You do know his skills and ability to do it without un- 
due interruption to the activity. 

And, of course, the criteria are specified in the regu- 
lations. 


[160] Q. Can you tell us whether or not a person ap- 
pointed to a position of agriculturalist is required to have 
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a professional university or college training in agricul- 
ture? 

A. That depends on the requirements. Our requirements 
at that time required university training depending on 
which level jobs. It required for the higher jobs, college 
training or its equivalent, which would qualify him or 
which would give knowledge and skills and ability that 
they would have [161] from the college training in agri- 
culture, plus an appropriate type of experience and train- 
ing, which increased their professional knowledge of the 
higher grades in our terms of the job. 

Q. And the amount of that requirement, would that de- 
pend to any extent upon the grade being offered? 

A. Yes. 

Q. And who would make this determination? 

A. As to whether the person met the qualification re- 
quirements? 

Q. Yes, sir. 

A. Well, of course, noncompetitive action, such as re- 
assignment action or reduction in force, the agency would 
make it. 

Q. By agency, what level or position in the agency would 
have jurisdiction of that matter? 

A. It depends. The Personnel Division would cer- 
tainly review and recommend and discuss. The final de- 
cision in the case of this reduction in force was made by 
the Director of Personnel Division who issued the notices. 

Q. Mr. Sommerville made this determination? 

A. He would make the final determination by virtue 
of issuing the notices, on whether the person is qualified 
for another job. 

Your personnel people are technicians, and they 
[162] consider evidence, and they discuss the qualification 
requirements with other people who have knowledge of the 
jobs and job performance. 

It is a judgment matter. There is nothing you can put 
down on the line and say, This is this, or that is that. 

Of course, the determination is always subject to review 
by the Commission. 

Q. The Civil Service Commission? 
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A. Yes. In Mr. Zahner’s case it was reviewed on appeal 
in the reduction in force case. 

Q. Well, supposing a person were found in this case, 
by the Director of Personnel, to be qualified for the grade 
of agriculturalist, would his qualification be compared 
necessarily with those of others holding the same, at least 
minimum qualifications as his? 

A. Let me be sure I understand your question again. 

Q. Well, assuming Mr. Zahner were found to possess the 
qualifications, the minimum qualifications at least, for an 
agriculturalist rating. Would anything further have to be 
done in the way of comparing his qualifications with others 
before he were ‘put on a register? 

A. There would not be—well, if it is the second stage of 
the reduction in force process, and I think we are talk- 
ing about that—— 

Q. Yes. 

A. —that is what the question has to do with? 

[163] Q. Yes. 

A. Well, on the register, if he is reached in his retention 
level and his job is abolished, and there is no other job 
remaining in his retention level, he is reached for reduc- 
tion in force. ; are 

A person in that stage is considered under the regula- 
tions in effect at that time, is considered for other jobs for. 
which he might qualify held by people in lower sub groups, 
as the retention line which goes 1-A for the veteran group, 
and 1-B for non-veterans; and so Group ]-A, veterans, 
would be considered for a job held by 1-B people, and then 
on down into the 2 and 3 groups, in the area of competi- 
tion, to jobs for which they were qualified. 

Now, actually, we considered people for vacancies, be- 
cause a lot of these jobs were vacancies, because they were 
being created in the organization and the old jobs being 
abolished. 

Technically, under the rules, I don’t know whether we 
had to consider them that way or not, because you don’t 
have to fill a vacancy. But we were giving people the full 
benefit of rights to retain jobs in the organization to give 
them the rights to the vacancies. . ° 
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If they qualified for one of these vacancies, we consid- 
ered the person who had the most rights to it. 

Now, after the jobs were filled, any veteran who 
[164] was not placed had bumping rights against a non- 
veteran if he qualified for the job. I mean, even if he only 
had a small amount of service, as Mr. Zahner had, but if 
he had a lot of service and he was a non-veteran, he was 
bumped by the veteran if the veteran was qualified. 

And qualified, though, doesn’t just mean just meeting 
experience and training requirements. It means and it 
is defined in the regulations, it means being able to go 
there and do that job and to have the knowledge, skills 
and abilities to do it without undue interruption to the 
work activity. 

That is where you get a real judgment decision in any 
reduction in force, and administrative people have to make 
it, and there is no way out of making it. 

Somebody has to make a decision as to whether the per- 

son can do it in a reduction in force without undue inter- 
ruption to the activity, and the higher grade the job is, 
there is an element in a fast-moving organization, which 
has a program under way, which is cutting its staff, and it 
throws in the problem of somebody who has the knowledge, 
skills and ability to move over there and do the job, and 
even though he may have the basic knowledge and train- 
ing to move over there and do the job, without undergoing 
a lot of training in order to find how the program is ad- 
ministered, and what the next thing to do is. 
[165] Ordinarily, in moving people around, when you 
don’t have a reduction in force, you promote people, and 
you promote them over a period of time so that they will 
learn the program up the line. 

Of course, a reduction in force is a crash thing. People 
are affected at the higher grades. 

Now, if those people haven’t had experience and train- 
ing in a line of work or administering a particular pro- 
gram they are at a great disadvantage in being able to 
move over into a line of work and do that job without 
undue interruption to the activity. 
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And this is purely an opinion, and maybe there is no 
point in mentioning it, but I assume that is the reason the 
Commission’s regulations have allowed an administrative 
determination as to whether there will be an undue inter- 
ruption to the activity, or to move a person over even 
though he may have basic experience and training into the 
particular job because you have a real placement problem 
in there in a continuing organization, which is peculiar to 
a reduction in force, because ordinarily placement is made 
by promoting people who have experience in that line of 
work. 

Q. Would you say this was @ management decision within 
the field of personnel administration? 

A. Yes, that is quite true. 

Q. Can you tell us after this reduction in force [166] took 
place, and this large number of people were no longer 
serving with the organization, were others brought in to fill 
their jobs? 

A. You mean, did we start hiring people? 

Q. Recruiting people from outside the agency? 

A. No, at our entrance levels we would have a pretty 
fast need to start recruiting people. Basically, that is the 
only place we recruit technical or professional people in 
our organization, I think, with very few exceptions. 

Q. The entrance level would be down below 13? 

A. No; that is GS-5 out in the counties and the state 
offices, and when they come to the national office they have 
a wide experience. 

Q. Can you tell me whether or not this has been the 
practice over many years? 

A. Yes, sir. 

Q. Did it exist prior to 19497 

A. Yes, sir. 

Q. Is it fair to assume from your testimony that an 
appointment for the first time to Grade 13 would be most 
unusual? From an outside source, outside the Govern- 
ment? 

A. That is right. 
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Q. Mr. Davis, are you aware of the administrative prac- 
tice with respect to the giving of notice of separation to 
employees involved in a reduction in force? 

[167] A. I will say, yes, in answer to that general ques- 
tion. 

Q. I will ask you specifically: Are you aware and can 
you tell us whether or not Mr. Zahner was treated any 
differently than the other persons who were reduced in 
force at the same time he was? 

A. No, sir. 

Q. Tell us whether or not the notices were on the same 
day or some other day? 

A. The same day in the National Office area competi- 
tion, as I remember, practically all the notices affecting 
this major phase of the reorganization were issued on the 
same day. : 

Q. And can you tell us whether or not the period of the 
notice was the same in all cases? 

A. Yes, I am sure it was initially. There may have 
been amendments to notices in some cases because of the 
failure to get them, or something like that. 

Q. Are you aware of anybody that was given any greater 
notice, any longer period of notice than was Mr. Zahner? 

A. At this particular reduction in force? 

Q. Yes. 

A. Group of notices? 

Q. Yes. 

A. No. 

[168] Q. Are you aware of any administrative or judicial 
construction of your regulations pertaining to the giving 
of notices, the period of notice which are followed by you? 

A. At the time of this reduction, I don’t think there 
had been any definition of what constitutes 90 days of 
notice issued in any of the regulations with which we had 
to deal. 

Thirty days, how much thirty days is, has been adjudi- 
cated by law, and not made in connection with reduction 
in force actions, but in connection with veterans preference, 
to the thirty-day notice. 
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But how you count 90 days in a reduction in force, I 
don’t believe was the subject of any regulatory literature 
at that time. 

Q. Can yon tell us whether or not this same administra- 
tive practice, as far as construing the period of notice to 
those affected by the reduction in force, has been followed 
over many years? 

I will be glad to clarify it further. 

I will ask you how many years to your knowledge has 
that been followed? 

A. I could not say. I mean, all I can speak from is this 
particular notice. I mean, this particular set of notices 
we sent out, and counting the day they were issued I guess, 
were 90 days. 

[169] Q. Now, Mr. Davis, you have heard Mr. Zahner 
testify this morning and yesterday, have you not? 

A. Yes, sir, I was in the courtroom. 

Q. And with respect to the hearing before the Civil Serv- 
ice Commission on April 5, 1954, before Examiner Valen- 
tine, can you tell us whether or not you were present? 

A. Yes, sir. 

Q. As well as Mr. Zahner? 

A. Yes. 

Q. Who else besides yourself and Mr. Valentine and Mr. 
Zahner were present? 

A. My memory is that Mr. Carl Barnes was there from 
the Office of Personnel; Mr. McLeish, the Administrator 
of the Farmers Home Administration; and Mr. Henry 
Smith, the Deputy Administrator of the Farmers Home 
Administration at that time; and Mr. Lassiter, a former 
Administrator of the Farmers Home Administration was 
there for a part of the time. 

Q. A Mr. Mears, was he present? 

A. I have a vague memory of that, but that is all, that 
there was a Veterans representative there. 

Q. Can you tell us in what manner the hearing was 
conducted by the hearing examiner? 

A. In an informal manner, which was the practice of 
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the Commission. I haven’t been in on too many hearings, 
on reduction in force. Iwas in one once. 

[170] They don’t follow the rules of evidence in the way 
that you follow them in a formal court hearing, and I think 
they make that clear usually in the hearing. That has 
been my experience. 

Q. Was there a reporter present at this particular 
hearing? 

A. I don’t remember any reporter, no, sir. 

Q. Can you tell us whether or not Mr. Zahner or any of 
the people who spoke in his behalf were cut off or pre- 
vented, or would it appear to you that they were cut off 
from speaking or giving what they wished to present? 

A. It has been a long time ago, sir, and my memory on 
the whole thing is—what transpired at the meeting. is 
pretty vague. 

There quite possibly were interruptions, the way they 
usually do at a meeting like that, people interrupt each 
other, and they sometimes get fairly vehement. 

Q. Well, in this particular hearing. Was this the last 
hearing that you attended? 

A. As far as I remember, the last of this type, yes. 

Q. Of course, that has been some five years ago. 

A. Yes, a reduction in force action; yes, it has been 
five years ago. 

Q. Do you recall whether or not there was any shouting 

down of one another? 
(171] A. I could not say from my memory, where some- 
body was not allowed to talk. It is my memory that the 
examiner would have allowed anybody to talk in the course 
of the hearing. 

Q. He would? 

A. He would have allowed anybody to talk in the course 
of the hearing. 

Q. Did you hear Mr. Zahner’s testimony with respect 
to how the examiner was writing on the paper and allowing 
these people to talk back and forth across the table? 

A. I heard his testimony this morning. 
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Q. Can you tell us what you recall about that particular 
phase of the hearing respecting the examiner? 
A. Well, my memory is vague. 


Q. Just if you remember, what your memory is, if you 
remember. 

A. My memory is that on two occasions somebody per- 
sisted in talking and maybe with somebody else, wanted to 
talk, and that I think happened generally, and it is my 
[172] memory that—I could be wrong on it—but it is my 
memory that at the end of the hearing the Examiner af- 
forded an opportunity for any additional information to be 
submitted from the people there before he closed the hear- 
ing. 

Q. Do you recall whether or not Mr. Zahner testified at 
that hearing? 

A. Yes. 

Q. Did he testify or didn’t he? 

A. Yes, sir. 


Q. He did? 

A. Yes, sir. 

Q. Can you tell us whether or not Mr. Lassiter testified? 

A. Yes, I remember Mr. Lassiter having something to 
say. 


[173] Q. Can you tell us whether or not Mr. Zahner testi- 
fied at any length? 

A. I don’t remember. It doesn’t seem to me like Mr. 
Zabner talked at great length. As I say, I think that there 
was an invitation at the end for any further words of Mr. 
Zabner. 

Q. Did Mr. Lassiter testify, have occasion to testify? 

A. Yes, sir. 

Q. Do you recall whether or not either of those persons, 
Mr. Zahner or Mr. Lassiter, were cut off in their testimony, 
in their actual testimony? 


A. I wouldn’t say cut off. It is possible they were inter- 
rupted. I don’t know. I don’t remember that. 

Q. Do you recall whether or not their being once inter- 
rupted and that they continued with their same general 
statement? 

A. I don’t remember the sequence of events that well. 
It has been too long ago. I think that, as far as my memory 
is concerned, that both sides may have interrupted. 


[174] By the Covrr: 


Q. Do you remember anything unusual happening in the 
holding of this hearing? 

A. I would not say unusual in terms of what I would 
expect to have at a hearing like this, no, sir. 

Q. Well, while Mr. Zahner was testifying, was he shouted 
down by anybody? 

A. That I do not know, sir, from my own memory. 


By Mr. Ruynepance: 


Q. Do you recall whether or not Mr. Zahner testified 
anything about the emergency loan act or its background or 
the several amendments? 

A. No, I don’t remember the details of the testimony. 

Q. Do you remember whether or not he discussed any- 
thing pertaining to loans of the FHA, loan programs? 

A. I just don’t remember the details of the testimony. 


* * * * * 


[177] I remember nothing that would have alerted me to 
the fact that, to the fact of intoxication. 

Q. How close—I had the wrong name, you see. 

How close at any one time were you to Mr. McLeish? 

A. I just don’t remember. I don’t remember. 

Q. Was he sitting at that table? 

A. Yes. 
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Q. And you were sitting at the table? 

A. Yes. 

Q. You don’t remember the exact positions, the relative 
positions? 

A. No, I don’t. 

I was at the end, and it seems to me -that I was on the 
side, maybe, on the side of Mr. Lassiter. I don’t remember 
the seating arrangement quite well enough. 

LT wasn’t sitting next to Mr. McLeish. 

Q. Had you ever met Mr. McLeish at any prior occasion? 

A. Yes, sir. 


By the Court: 


Q. You didn’t get any idea at that hearing that Mr. 
McLeish had been drinking, did you? 

A. Not from my own knowledge; no, sir. 

Q. Well, did it come to your attention anywhere? 

[178] A. Not that I remember. 

Q. No remark was made about it? 

A. I remember this morning when Mr. Zahner—— 

Q. No; I mean at the hearing. 

A. Not that I remember. 

At the hearing, you mean? 

Q. Yes. Nobody said anything to you nor did you notice 
or get any idea that McLeish had been drinking; is that 
correct? 

A. That is right. 

Q. And not after the hearing? 

A. I don’t remember that anybody. I mean, I can’t 
remember. It struck me as a surprise, I know, this morning 
in the testimony. 

° = 


Cross-EXAMINATION : 


[183] Q. Now, isn’t it correct, Mr. Davis, that although 
the Farmers Home Administration in the Department of 
Agriculture had determined Mr. Zahner was not qualified 
for any position, that the Civil Service Commission upon 
looking at the facts decided that he was qualified as a 
loan examiner? 
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A. They decided that he met the experience and training 
requirement. 

They decided that he was not qualified for our job be- 
cause he lacked the knowledges, skills and abilities without 
undue interruption to the activity. 

That is part of the determination of qualifications in a 
reduction in force. 

Q. But I am asking you this, and I think you answered 
it, that the Civil Service Commission did decide that he 
was, that he met the minimum qualifications to be classified 
as a loan examiner for emergency credit loans? That is 
correct, isn’t it? 

A. He met the minimum experience requirements on a 
competitive examination. That was their determination, 
that is correct, which is different from non-competitive 
action. 


* * * * * 


[186] Q. The Civil Service Commission then looked into it 
and they disagreed with you, and they said that he was 
qualified, that is, he met the minimum standard qualifica- 
tions for loan examiner; is that right? 

A. Well, they decided that. 

Now, I don’t remember whether it was the issue there 
in the hearing. 

As far as I remember, our communication was based on 
the knowledge, skills and abilities for the job, and not on 
the question of minimum experience and training for the 
job. 

Q. Now, Mr. Zahner was also qualified as the result 
of his original Civil Service examination, or whatever you 
call the procedures, when he was originally rated, he was 
also qualified as a GS-13, 12, 10 and 9? 

A. On the examination, I assume he would have been 
qualified for 13. That examination was for administra- 
tive officer, as I remember it. 

Q. Now, was he offered at the time of the reorganiza- 
tion any position in Grade 12 or 11 or 9? 

A. No, sir. 
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Q. Now, I think you said yesterday that 1954 is a long 
time gone by. 

A. That is right. 

Q. And your recollection of the details as regarding 
{187] Mr. Zahner personally are probably non-existent? 

A. You mean, about his work? 

Q. Well, about the reorganization, the details with re- 
gard to Mr. Zahner himself. 

A. It is pretty hazy. 

Q. You would not want to state that you had an inde- 
pendent recollection of anything that went on in connec- 
tion with the reorganization that pertained to Mr. Zahner 
particularly? 

A. Well, I don’t think I would make a general state- 
ment like that, no. 

Q. But you are vague? 

A. Yes. 

Q. What I am getting at is this: The other day you were 
asked to identify certain exhibits, and if my understand- 
ing is correct, these exhibits consisted of people and so 
on, or some information that you had gotten together for 
the District Attorney to facilitate the trial last year? 

A. That is right. 

Q. Now, specifically, I have reference to Defendants’ Ex- 
hibit No. 35, which is a group of job descriptions, of people 
holding jobs after the reorganization. 

Of course, what you did there was to go to your file and 
pull these out and put them together for the District At- 
torney? 

(188] A. That is right. 
Q. And the same thing is true with regard to Exhibit 
33? 

. Yes, sir. 
. And Exhibit 36? 
. Yes, sir. 
. And Exhibit 371 
. That is right. 
. Exhibit 38? 

A. That is right. 


Q. Exhibit 39? 

A. Yes, sir. 

Q. Exhibit 32? 

A. Yes, sir. 

Q. And 30? 

A. Yes, sir. 

Q. 31? 

A. Yes, sir. 

Q. Is that right? 

A. Yes, sir; those are the charts. 

Q. In other words, what I am getting at, and I think 
there may have been some confusion about it, these are not 
some sort of a permanent record relating to the reorgani- 
zation of 1954 that you keep on hand? 

A. You mean, those lists? 

[189] Q. Yes, sir. 

A. No, sir, we got them together. 

Q. It is a compilation made a year or so ago? 

A. That is right. 

Q. And that is all you meant to imply by your answers 
to counsel’s questions? 

A. Yes. Of course, we did get them from the best of- 
ficial records we had. 

Q. Now, yesterday, or Friday, you were talking about job 
descriptions. 

I think you made the statement that considering a man’s 
qualifications, you looked not only to his job description, 
but also to the acts and duties that he is performing; is that 
right? 

A. To the best—I think that was in the picture at that 
time. That is my best memory, yes. I mean, in the regula- 
tions. Of course, we have to assume usually, I mean, that 
the job description is an accurate presentation of the duties 
that the person is doing, unless there has been a detail to 
other duties. 

Q. But actually in looking and evaluating the job, you 
must not only look to the job description but as to the 
actual duties being performed by an employee? 

A. For what purpose? 
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Q. For personnel purposes, for reassignment, or re- 
[190] duction in force procedures, or separation. 

A. You mean, in order to determine what experience he 
might have had in the agency? 

Q. Yes. 

A. I think that would be generally right to the extent 
that you had knowledge that he had been performing the 
duties for which he was assigned. 

Now, ordinarily, the only way that presumption would 
be raised in the personnel records would be if there is a 
detail on it to other duties. 

Q. You have been in the Government for a long time; 
and I imagine everybody in this room has spent many years 
there at one time or the other, but I think it is pretty well 
a fact that a person’s actual job is not necessarily what his 
job description spells out; isn’t that correct? 

A. Sometimes that is correct, Mr. Murtha. 

Q. Quite often it is correct? 

A. I object to the form of the question, Your Honor, and 
the cutting off of the witness. 


The Covgt: I will sustain the objection. I am only con- 
cerned with this case. Not what other people were doing. 


By Mr. Murrna: 


Q. Now, I would like to clear up, in your references the 
other day, as to whether the emergency insurance 
program—— 

(191] A. Insured mortgages. 

Q. Whether the insured mortgage program continued 
in effect after the reorganization? 

A. To the best of my knowledge it did, yes. It is now in 
existence. 

Q. Yes, and as a matter of fact, isn’t it true Mr. Davis, 
that Congress has increased the reorganization, within a 
year or so after that, increased the basic amount that can 
be yearly insured, increased it from $100 million to $125 
million? 

A. My knowledge is general on that, Mr. Murtha. The 
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insured mortgage program, as I understand it, is bigger 
now than it was then. That is my general knowledge. 

Q. However, I think you made some statement indicating 
that the work of the insured mortgage program was not 
continued in the loan division for the newly created loan 
unit? 

A. As a specialist job, it was not continued. 

Q. But it was added to the job of some of the people 
there, wasn’t it? 

A. Yes, that is right; that is my memory. 

The one intent of the reorganization, as it was explained 
to us, was to reduce the number of specialists, specialist 
jobs, and have the people operating in the furtherance of 
the operation of the program more across the [192] board. 

Q. Well, let me hand you Defendants’ Exhibit 35, and 
I call your attention to the job description for the position 
that was held by Joseph E. York after the reorganization. 

A. What number is that? 

Q. 1293-1. 

A. I didn’t see it. 

Q. This is it. 

I call your attention to that. Isn’t it correct that there 
was added to the duties of Mr. York, GS-13, his job, and 
Mr. York was a non-veteran, for his job after the reor- 
ganization, as follows: 

B. The development of policies applicable to FHA in- 
surance of mortgages on loans for the purchase, enlarge- 
ment, or development of family-type farms made to eligible 
farmers by private concerns? 

A. That is correct. 

Q. So that the work of the insured mortgage program did 
continue on after the reorganization and by employees in 
Grade 13? 

A. In Mr. York’s job, in that job, that was a Grade 13, 
I believe. That is part of his duties. 

Q. Your answer would be, Yes, then? 

A. Yes. 

[193] Now, just before the reorganization, there were how 
many people in Grades 12, 13, 14, and 15, and I take it 
these people were the people who made up the persons 


84 


who were engaged in the making of real estate loans and 
production loans, and water loans, and emergency loans? 

A. They would also include all other Grade 13’s in the 
national area competition. 

My job, for instance, is to service the whole area—— 

Q. I see. 

A. The whole national area competition. 

Q. And there were how many in those grades? 

A. 18 Grade 13’s. 

Q. No, the total. 

A. 71. 

Q. And when you got through there were 49, after the 
reorganization there were 49? 

A. Yes, sir. 

Q. Exhibit 39 shows that the number of those separated 
or demoted was 28? 

A. That is right. 

Q. Exhibit 39 also shows, doesn’t it, that of those 28 
that the Farmers Home Administration set up a register 
with one person on each one of the 24 of those jobs; isn’t 
that correct? 

[194] 24 of those people, who were separated or demoted, 
who were the only employees in their respective competi- 
tion level. 


[196] Q. You have been around the Government for a 
long time, [197] you said. Let me ask you whether or 
not it is not phenomenal in a group of 71 people, and 28 
people are being affected by a reduction in force, that 
there would be a separate retention register of one for 24 
of those people? 

A. No, sir. 


Mr. Ruywepance: Objection, Your Honor. 

The Covrr: I will let him answer. 

The Wrrness: No, sir. That is not exceptional. Of 
course, I am familiar with our organization. I have sat 
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in on a lot of reduction in force conferences too in the com- 
mission with other people. 

Now, our levels of competition were prepared in terms 
of the Commission’s. We practice this type. This is not 
an unusual practice in connection with a reduction in force. 

We had had levels of competition in connection with 
other reductions, and it wasn’t unusual to have that many 
people who were being separated on competitive levels, 
but at your higher ranks particularly, where your knowl- 
edge, skills and ability make a difference in the interchange- 
ability of people in jobs. 

Now, when you get down to low-grade clerical and typ- 
ing jobs, frequently if the duties are somewhat dissimilar, 
there is no undue interruption with the activity, if the peo- 
ple were in the same level of competition, which means 
[198] you decide that the job is interchangeable in terms of 
people’s abilities always to do them. 

Q. Did the Farmers Home Administration—— 

A. We have never been checked adversely as far as I 
can remember by the Civil Service Commission on our 
competitive levels. There may have been one question once 
in some case, but certainly there was no question in con- 
nection with this reduction in force in connection with our 
competitive levels. 


[199] Q. Now, looking back at the reorganization itself, 
you identified a number of organizational charts of the 
Farmers Home Administration? 

A. Yes. 

Q. Now, generally speaking, at the time of the reorgani- 
zation in 1954, wasn’t the effect to place into one unit all 
of the loaning operations? 

A. In one division. 

Q. Well, I called it a unit. 

It is called a division? 

A. Yes, it is called an organizational division. 

Q. And that includes the real estate, production, water 
service, and emergency? 
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A. Yes, sir. 

Q. And prior to that time these people engaged in those 
jobs had been in separate smaller units? 

A. There had been two divisions prior to that time, as 
I remember the charts. 


[200] Q. Just one more question then. 

Isn’t it true that at least for the 13’s and 14’s, after 
the reorganization, who were in the loan activities, in the 
loan division, isn’t it true that you wrote new job descrip- 
tions for them all? 

A. I don’t remember whether we wrote new job descrip- 
[201] tions for everybody, no, sir. 

Q. Mr. Davis, I have examined them all quite closely, 
and without going into too much detail about it, isn’t it 
generally true the numbers are changed, and isn’t it 
generally true after the reorganization that the 13’s and 
14’s had new job descriptions? 

A. Yes, sir. 

Q. And all the work that had been done in those two 
units that were combined into one were now being carried 
on by the people and reflected by those job descriptions? 

A. Yes, sir. 


Q. Mr. Davis, from your knowledge of the laws which 
are enforced and administered by the Farmers Home Ad- 
ministration, and the internal constructions and policies 
and manuals, and all the statutes and regulations and other 
authorizations with respect to the operation of that agency, 
do you know whether they have a provision governing the 
activity of the people in the loan division to the effect 
that in the Farmers Home Administration the emphasis 
is entirely on aid to borrowers, and the safety of the money 
loaned is secondary. 

[202] Do you know of any such standard of performance 
for employees of the loan program? 
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A. Would you repeat that again? 

Q. In the Farmers Home Administration the emphasis 
is entirely on the aid to borrowers and the safety of money 
loaned is secondary? 

A. No, sir, I know of no policy. 


Mr. Murrna: That is all. 

The Wrrness: I am not an authority on our policies, of 
course, in the field of loan making. 

The Court: He asked you if you ever heard of such a 
policy. 

The Witness: No, sir. 

The Court: If there were such a policy, you would have 
heard about it, wouldn’t you? 

The Wirness: I think so, yes, sir. Way back in the de- 
pression days. 

Mr. Murra: Now, of course, we are not in that period 
that I know of. 


REDIRECT EXAMINATION. 


By Mr. RuayNEDANCE: 


Now, Mr. Davis, you stated in answer to a question 
[203] of Mr. Murtha’s something about having a vague- 
ness, a vague recollection of events of five years ago in con- 
nection with this case. 

Is that not true? 

A. Well, he asked me specifically the question whether I 
had a real clear recollection and remembrance of events 
concerning Mr. Zahner five years ago. 

Q. And what was your reply? 

A. Isaid it would be rather vague. 

A. Yes. 


Q. What about your answer with respect to the Civil 
Service Commission hearing which you were asked about 
on Friday. How clear was your recollection with respect 
to that hearing? 
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The Court: It wasn’t very clear, as I remember. 
The Wrrness: That was my answer, yes, sir. 
By Mr. RaYNEDANCE: 


Q. You stated in your answers to several of my questions 
as to the condition that you observed with respect to Mr. 
McLeish. Do you recall that? 


The Court: He answered those that he didn’t see 
[204] any evidence that he had been drinking. 
By Mr. RuyNeDANCE: 
Q. How clear is that? 


Mr. Murra: Well, Your Honor—— 
The Court: Let him answer if he wants to. Whether he 
is clear on that or whether that is vague. 


By Mr. Raynepance: 


Q. How clear are you in your recollection about that 


event, or that particular observation that you had of Mr. 
McLeish? 

A. My observation of Mr. McLeish raised no question in 
my mind about his sobriety. 

Q. There is no—well, I guess you have answered that 
question. 


Mr. Murrsa: Your Honor, the record will show, I think, 
that he indicated first of all, that he wasn’t in any position to 
know, and he didn’t know. He didn’t remember. 

Mr. Ruynepance: I don’t think so. 

The Courr: He didn’t say he didn’t remember. He said 
he saw no evidence of drinking by McLeish. 

Mr. Murrna: That he can remember. 


By Mr. RayNEDANceE: 
Q. And I think you further stated that you observed 
nothing unusual about that particular hearing? 
Well, let me withdraw the question and start over 
[205] again. 
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You first testified that you have attended several Civil 
Service Commission hearings; isn’t that right? 

A. I don’t know whether I said several. I can remember 
one other in addition to this one. 

Q. And this particular hearing concerning Mr. Zahner 
was the last of this type that you attended? 

A. As far as I can remember, yes. 

Q. Did you not further state that you observed nothing 
unusual about the conduct of that particular hearing? 

A. I think I said this—what I can remember about the 
hearing would not strike me as unusual in a hearing of that 
type. 

Q. How clear is your recollection with respect to your 
answer in that regard? 

A. Well, I don’t know how you say how clear something 
is. I don’t remember all the details of that meeting. As 
I said. 


Mr. Murra: Your Honor, this is improper cross exam- 
ination. 

The Court: No, this is perfectly proper. 

Let the witness answer the question. 

Did you have a clear recollection of that hearing? 

The Wirness: I would say, it is a little foggy with 
time, sir. 


[206] Q. Now, with respect to your answer that you ob- 
served nothing unusual about the conduct of that hearing, 
how clear is your recollection in that regard? 

A. Well, I think it is clear enough to substantiate that 
statement. 

Q. I believe you stated further in your answers to my 
questions on Friday, to the effect that you didn’t recall 
any shouting or cutting off of anyone; isn’t that true? 

A. I think I said that there may have been some inter- 
ruptions in the hearing. As far as shouting, no. As far 
as shouting, no, and I think I said my memory is that there 
was some vehemence in the way people spoke, which would 
be natural in a hearing. 


90 


Q. Did you talk at that particular hearing, Mr. Davis 
A. I don’t remember whether I had anything to say or 
not. It seems to me there was one procedural point checked 
with me, but I am not sure about that. 
[207] I didn’t have very much to say, that is certainly 
correct. 


Q. I believe you testified with respect to one of Mr. 
Murtha’s question after the reorganization that the special- 
ists in the emergency loan field, I believe it was, who were 
so organized in the new setup, that they were operating 
across the board, and I believe operating across the board 
are your words? 

A. Yes. 

Q. Can you tell us a little more what you mean by that 
statement? 

A. I think I made the statement that it was our gen- 
eral understanding that one function, one thing, when 
they were reducing the staff was to eliminate as many 
specialist jobs as possible and have people do a general 
job, that is, on loan making, on loan servicing, and policy 
formation, in one package, rather than having specialists, 
[208] who would be servicing, and specialists who were 
doing loan making, for example. 

Q. In this instance, Mr. Zahner’s functions were still 
carried on within the organization, I believe you testified, 
isn’t that true? 

A. That is right. 

Q. Now, was one person or more than one person con- 
ducting or carrying out his particular functions? 

A. That I cannot answer specifically. I think there 
was more than one at that time. 

Q. Whatever the case may be, can you tell us whether 
or not that person was performing any additional functions 
than those performed by Mr. Zahner? 

A. That is correct, they were. 

Q. Would that be reflected in the job position sheet that 
you were referred to the other day? 
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A. Yes, sir. 

Q. I show you both Defendants’ Exhibits 33 and 35, and 
ask you which of the exhibits it would be reflected in? 

A. 35 is after, isn’t it? 

Q. That is my understanding, yes. 

A. Well, it should be in the—the insured mortgage fune- 
tion should be in the job setup in the Farmers Ownership 
branch, as I remember the functions, and this should be in 
the jobs, 13’s, and Mr. York’s job was the one we just com- 
[209] mented on. I had that function and other functions 
in it, a Grade 13 job. 

Q. So Mr. York’s job did not include just those of the 
plaintiff in this action? 

A. That is right. 
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Puamrirr’s Exursrr 8 
(Filed April 4, 1960) 


August 9, 1954. 
PrrsonaL 


Honorable Ezra T. Benson, 
The Secretary of Agriculture, 
Washington 25, D. C. 


Dear Secretary BENSON: 


The commission has just closed the reduction-in-force 
appeal filed by Kenyon B. Zahner, a former employee of 
the Farmers Home Administration. The Farmers Home 
Administration determined that although qualifying for 
several positions occupied by persons with lesser retention 
rights, Mr. Zahner would not be able to assume the duties 
without undue interruption in the work program. Various 
people have been interested in Mr. Zahner’s case, includ- 
ing a friend of President Eisenhower, Colonel Gilbert S. 
Brownell, with whom we have had some correspondence on 
the subject. 

Although the Commission has sustained the action of the 
agency in separating Mr. Zahner, there are certain ques- 
tions which have arisen in my mind and it occurs to me 
that you may want someone in your office in whom you 
have complete confidence to examine these matters. They 
concern operating policies and personnel themselves, the 
latter in the way their qualifications and experience are 
being used in your agency. In denying Mr. Zahner’s ap- 
peal, the Commission’s Board of Appeals and Review 
stated that Mr. Zahner’s previous experience dealt with the 
safety of money loaned but that in the jobs continuing in 
the Farmers Home Administration for which he had quali- 
fications ‘“‘the emphasis is entirely on aid to the borrow- 
ers, and the safety of the money loaned is secondary.’’ This 
statement as to the risk angle has been subsequently con- 
firmed in telephone conversations with representatives of 
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your Department and explained in writing in a letter to 
the Commission dated June 24, 1954. 

I thought you would be interested in having this matter 
called to your attention and in the event that you should 
wish to see Mr. Zahner’s file, the Commission will be glad 
to make it available. 


Sincerely, 


Pani Youne, 
Chairman. 


ce: President Eisenhower. Attn: Mrs. Whitman. 
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Puarntirr’s Exuisrr 9 


(Filed April 4, 1960) 


[2] In the field, employee has: 


Visited: 


17 State Offices (some several times) 
132 County Offices (a few more than once) 
467 Farms of Farm Ownership borrowers (has notes on 
these) 
72 Farm Housing cases (has notes on these) 
36 Farms of Production Loan borrowers (has notes on 
these) 
24 ‘Projects’, or multiple Farm Ownership units 
16 Experiment Stations 


Attended: 


2 State Directors’ meetings 

1 State Advisory Committee meetings 
14 State Staff meetings 
19 County and County Committee Meetings 


Contacted: 


51 Banks 
19 Insurance Companies 
23 other potential lenders 


In addition, has visited or passed by many other FHA cases 
of all sorts, but took no notes. 


April 10, 1953. 
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Puarmtirr’s Exursrr 16 
(Filed April 4, 1960) 
Emercency Loans 


U. S. Department of Agriculture Farmers Home 
Administration 


Propuction Emercency Loans 


Where Loans Are Made: Production emergency loans are 
made in areas designated by the Secretary of Agriculture 
where (1) serious losses in agricultural production have 
oceurred as a result of drought, floods, storms, or some other 
natural calamity, and (2) there is a widespread need among 
the farmers of the area for credit to continue their normal 
farming operations and such credit cannot be obtained 
through commercial banks, cooperative lending institu- 
tions, or other responsible sources. These loans are au- 
thorized by Public Law 38, 81st Congress, as amended. 


How Areas Are Designated: When an emergency arises, 
the Farmers Home Administration State Director, acting 
on information obtained through and recommendations by 
local agricultural leaders, groups, and agencies, reports to 
the agency’s Administrator in Washington. The report 
describes the nature and extent of the emergency, furnishes 
estimates of damage and losses sustained, and gives fac- 
tual information concerning the availability of local credit 
and need for emergency credit. A recommendation for 
designation of the area is made to the Secretary if such 
action is justified. 


Who Is Eligible: Any established farm owner or farm oper- 
ator in a designated area, who is primarily engaged in 
farming is eligible if he (1) has suffered a substantial pro- 
duction loss because of the drought, flood, storm, or other 
natural calamity, (2) is unable to obtain from other lenders 
the credit required to continue his normal operations, and 
(3) has reasonable prospects for success with the assist- 
ance of a loan. 
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Loan Purposes: Loans may be made for the purchase of 
feed, seed, fertilizer, replacement equipment and livestock; 
for other essential farm and home operating expenses ; and 
for the replacement or repair of buildings, fences, drainage 
and irrigation systems on individual farms that were dam- 
aged or destroyed by the disaster. Loans may not be made 
to pay existing debts or to compensate applicants for their 
losses. 


Repayment Terms: Loans are scheduled for repayment 
over the minimum period of time consistent with the bor- 
rower’s ability to repay. Ordinarily loans secured by liens 
on chattel property are scheduled for repayment within 
1 to 5 years and loans for repair or improvement of real 
estate are scheduled for repayment within 1 to 10 years. 
Amounts advanced for crop production purposes are re- 
payable when the income that is derived from the sale of 
the crops produced with the loans is received. 


Security Requirements: Loans are secured by (1) a first 
lien on all crops to be produced with the loan and on all 
livestock, farm machinery, and farm equipment purchased 
with the loan funds, (2) the best lien obtainable on all 
other crops growing or to be grown, and (3) whenever 
necessary, the best lien obtainable on livestock, farm ma- 
chinery, and farm equipment already owned by the appli- 
cant. Real estate security is always required when ad- 
vances are made primarily for improvements to real estate, 
and in other instances when necessary to protect the Gov- 
ernment’s interest. 


Applications: Full information concerning production 
emergency loans, as well as application forms, may be ob- 
tained at county offices of the Farmers Home Administra- 
tion serving the designated area. 


Economic Emercency Loans 


Public Law 38, Slst Congress, as amended by Public Law 
115, 83rd Congress, also provides authority for making 
agricultural loans where the President has designated 
major disaster areas under Public Law 875, 81st Congress, 
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provided the Secretary of Agriculture determines that 
economic conditions in the area resulting from the disaster 
have caused a need for agricultural credit that cannot be 
met by existing credit sources. These loans are made 
under the same policies as those governing production 
emergency loans, except that applicants are not required 
to establish a production loss. 


Specra, Emercency Loans 


Public Law 727, 83rd Congress, provides authority for mak- 
ing emergency loans for agricultural purposes in other 
areas. These loans may be made in areas where the Sec- 
retary of Agriculture determines there is a need for such 
credit which cannot be met for a temporary period from 
commercial banks, cooperative lending agencies, the Farm- 
ers Home Administration under its regular programs or 
under Public Low 38, 81st Congress, or other responsible 
sources. 


The terms and conditions under which these loans are made 
are similar to those for other types of emergency loans ex- 


cept that no special emergency loan can exceed $15,000 and 
no loan may be made which would cause the total indebt- 
edness of a borrower under this Act to exceed $20,000. 
Like other emergency loans, these loans cannot be made to 
refinance existing indebtedness. The authority for these 
loans expires June 30, 1955. 

December 1954. 
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Puawrirr’s Exazrr 19 
(Filed April 5, 1960) 
Civil Action No. 3501-55 
Kenyon B. ZAHNER, PLAINTIFF, 
v. 


Ezra Tarr Benson, Secretary of Agriculture, 
et. al., DEFENDANTS 


Unrrep States or AMERICA 
District of Columbia, ss: 


AFFIDAVIT 


Drarp B. Lasseter, being first duly sworn, deposes and 
makes this affidavit in support of the plaintiff’s Motion 
for Summary Judgment in the above entitled action: 


After serving as the Administrator of the Farm Secur- 
ity Administration, I became Administrator of the Farmers 
Home Administration and served from 1946 to 1953, and 
I assisted in drafting The Farmers Home Administration 
Act and all of the major parts of the statutes which were 
being administered by the Administration and drafted or 
directed the drafting of the regulations and policies es- 
tablished to carry out the statutory provisions. 

In 1949 I employed Kenyon B. Zahner as an assistant 
because of his vast knowledge of all phases of agricultural 
credit. During the period of his employment with me he 
became familiar with all of the activities of the agency. 
His duties, including making frequent trips throughout 
the United States, covered all phases of the program of 
the Administration. During these trips he visited hun- 
dreds of farms, called on county supervisors, attended 
field meetings in various sections of the country. His re- 
ports to me demonstrated his intimate knowledge of all 
of the credit operations of the agency, including the insured 
mortgage program and the production and emergency loan 
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program and how these programs were working. In the 
Washington office he was constantly being consulted by me 
with reference to all phases of our credit program. 

The Farmers Home Administration makes a variety of 
types of loans. Some assist the farmer in owning a farm; 
other loans are for crop production, and still others re- 
late to loans to farmers who have suffered disaster from 
drought, flood, etc. or from economic causes. Adminis- 
tration requires a consideration of the interrelation of all 
these types of loans. 

The disaster loans are called Emergency loans. All 
loans are made in accordance with policy established in 
accordance with the authorizing statutes. The emergency 
loan policy differed from other programs only in that it 
was necessary to make them quickly and in that security re- 
quired was whatever could be obtained under the circum- 
stances. As a practical matter the loans were made in 
the field and the function of Emergency Loan Officer was 
to recommend them for final approval by the Administrator. 

Mr. Zahner was always scrupulously careful in follow- 
ing established policy. I know what is required in making 
emergency loans, and I know of Mr. Zahner’s knowledge 
and experience with the agency’s emergency loan program. 
I can state of my own personal knowledge of the job re- 
quirements and of Mr. Zahner’s qualifications that he could 
undertake to perform duties of an Emergency Loan Officer 
without interruption of the program. I think it is too ob- 
vious to admit of any question that a man such as Mr. 
Zabner, who is admittedly a pastmaster in the art of mak- 
ing loans that require careful scrutiny as concerns secur- 
ity of loans, could with the utmost facility make loans 
where the security requirements were of a lower degree. 
A man who can make a loan based on careful study and 
analysis can make an emergency Joan which requires less 
study and analysis. 

Mr. Zahner was oriented and trained to the entire pro- 
gram of the Administration and could have filled, without 
interruption, any of the positions at his grade level in the 
agency. It is inconceivable to me that a retention register 
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containing only the name of Mr. Zahner could be estab- 
lished. It is true that Mr. Zabner made great contributions 
to our insured mortgage program, but his experience was 
utilized in all phases of the Administration’s program. A 
proper register would have included the several employees 
performing work in the same grade and occupational level 
for the work of these employees was interchangeable. 


s/ Drarp B. Lasseter. 


Subscribed and sworn to before me this 6th day of Decem- 
ber, 1957. 
s/ Lema M. CampBELL 
Notary Public, District of Columbia. 


My Commission Expires July 31, 1962. 
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Derenpants’ Exar 3 


(Filed April 5, 1960) 


Unrrep Srates DEPARTMENT OF AGRICULTURE 


Farmers Home Administration 


Competitive Area: Washington, D. C. 


Competitive Levels: 34 Administrative Officer GS-13) 
(Insured Mortgage Specialist) 


I certify: 


(a) That I have complied with all the provisions and regu- 
lations governing reduction in force; 


(b) That the above list contains all of the information re- 
quired by such regulations; 


(c) That the above actions constitute a reduction-in-force 
program and are to be effective within the period from 


(a) That the employees affected were notified of the action 
to be taken on their cases; 


(e) That the above is true and correct to the best of my 
knowledge. 
Signed James A. SoMERVILLE, 
Employment Officer 
January 15, 1954. 


S—Separation 
R—Reassignment 
D—Demotion 
*—Passed over 


Unrrep Srares Department oF AGRICULTURE 
Farmers Home Administration 


Service 
Name of Employee Loca- Perf. Computa- Action Remarks 
tion Rating tion Date 
Subgroup I-A 
enyon B. Zahner FO Ss 3-848 Ss 
Subgroup I-B 
‘© employees in this 
subgroup. 


Group IT 
No employees in this 
group. 


Group III 
No employees in this 


group. 


* Service Computation Date is a date established for each employee which, 
te, will give his total creditable Federal service 


subtracted from any current dat 
both civilian and military. (See Federal Personnel Manual, Chapter R3-33 
for method of establishing service computation dates 
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Derenpants’ Exursit 4 
(Filed April 5, 1960) 


Unrrep States DEPARTMENT OF AGRICULTURE 
Office of Personnel 
Washington, D. C. 


In Your Reply Refer to File: 36 
January 22, 1954 


To: James Somerville, Personnel Officer, FHA 


From: Parke G. Haynes, Chief, Division of Employment, 
OP 


Subject: Status of Department-Wide Reassignment Rights 


This is to inform you that the Office of Personnel has com- 
pleted action on the Department-wide reassignment rights 
of Kenyon B. Zahner. 


It has been determined that this employee cannot be reas- 
signed to the Department for the following reason: 


There are no positions of higher grade level than the 
position offered by your agency for which the employee is 
qualified and which are occupied by other employees subject 
to displacement. 


There are no positions at any grade level for which the 
employee is qualified occupied by other employees subject 
to displacement by him. ~ 


The employee has declined in writing a position of the 
highest grade to which he had reassignment rights. 


[] The employee does not want another position in the De- 
partment and wants the reduction in force separation to 
take effect. 


[_] The employee has decided that the position accepted in 
your agency is satisfactory without condition. 
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Derenpants’ Exxisir 5 


(Filed April 5, 1960) 


February 11, 1954 
T. Roy Reid, Director of Personnel 
Office of Personnel 
Attention: Carl B. Barnes 
James A. Somerville, Director, Personnel Division 
Farmers Home Administration 


Kenyon B. Zahner 


The position of Loan Examiner (Agricultural) GS-13 is util- 
ized in the Emergency Loan Branch of our Loan Division. 
This organizational branch has the responsibility for ad- 
ministering a program of emergency agricultural credit 
under the provisions of Public Law 38, 81st Congress, as 
amended by Public Law 115, 83rd Congress. Loans are au- 
thorized only because of some emergency situation. There 
is no limitation on the size of loans which may be made and 
loans to a single borrower have exceeded $400,000. 

Because of the nature of this program, it is necessary to 
act promptly whenever emergency situations develop 
throughout the country which require the type of assistance 
which is available from this source, and it is absolutely 
essential to have a qualified staff to assist in the administra- 
tion of this program so that the assistance needed can be 
provided without delay. Staff members must possess a 
knowledge and understanding of the problems involved in 
the extension of emergency credit and must be fully ac- 
quainted with the credit problems involved in a wide variety 
of agricultural enterprises. They must be fully equipped 
to act not only upon applications for assistance which re- 
quire a review in the National Office, but must also be pre- 
pared and qualified to travel to field offices throughout the 
country for the purpose of advising field officials in the 
interpretation of pertinent laws, rules, and regulations 
applicable to the emergency loan program. 
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In order to place any employee in this position, he must 
possess the knowledge, skills, and abilities necessary to 
qualify him to perform the duties of the position without 
undue interruption to this important activity. The emer- 
gency nature of this program emphasizes the importance of 
these qualifications. The knowledge, skill, and ability re- 
quirements for this position have already been furnished to 
the Commission as a part of the position description. 


It is our conviction that it would be very difficult, if not im- 
possible, for any person to acquire these knowledges, abil- 
ities, and skills without having actually been engaged in this 
emergency loan program as administered by the Farmers 
Home Administration or its predecessor agencies. 


With respect to applications submitted to the National 
Office for examination, each loan involving an amount in ex- 
cess of $12,000 must be reviewed by a loan examiner to de- 
termine the soundness of the loan and its compliance with 
pertinent laws and regulations. As indicated previously, 
some of the loans involved are in excess of $400,000 and the 


Administrator must rely heavily upon these loan examiners 
for advice and base his decision upon their recommenda- 
tions. To employ-aloan examiner who does not possess the 


necessary qualifications for that job could easily result in 


proval of improper loans. 
SES eee 


Mr. Zabner was employed by this agency in 1949, based upon 
his specific qualifications to serve as an insured mortgage 
specialist and he has continued to function in this capacity 
during the entire tenure of his employment. In this capac- 
ity he has had no contact either directly or indirectly with 
the emergency loan program. Furthermore, we find no evi- 
dence in the record of his previous experience which con- 
vinces us that he has acquired the knowledges, abilities, and 
skills necessary to enable him to assume the responsibilities 
for this assignment in our emergency loan activity. His ex- 
perience in the credit field has been confined to his employ- 
ment (1) from 1913 to 1939 with the Union Central Life 
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Insurance Company in the making and servicing of real 
estate loans in a limited area of the south, and (2) from 1949 
to the present with the Farmers Home Administration in 
securing lenders under the Farmers Home Administration’s 
insured mortgage program. His previous experience with 
the Union Central Life Insurance Company was acquired 
prior to 1939. Since that time agricultural lending policies, 
practices, and problems have changed tremendously, and 
decreases the value of this experience accordingly. Fur- 
thermore, this experience dealt only with making and serv- 
icing real estate loans, whereas the emergency loan program 
is devoted almost exclusively to crop and chattel loans in- 
volving the extension of credit in connection with many 
types of agriculture such as orchard, fur-farming, citrus, 
vegetable, livestock, cotton, grain, and other specialized 
operations. Mr. Zabner’s experience with the Farmers 
Home Administration has been limited largely to the mak- 
ing of contacts with other lenders rather than the actual 
extension of credit. He has had no experience whatever 
with the Farmers Home Administration or during his em- 
ployment elsewhere in the making and servicing of emer- 
gency crop and chattel loans. 


In view of the above, it is Mr. 

ner would no qualify for the loan examiner position, 
and if he were placed in one of these positions that it wonld 
be necessary to employ additional personne] _to overcome 
his deficiencies and carry.on this activity on a current basis. 


Sincerely yours, 
James A. SoMERVILLE, 
Director, Personnel Division. 
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Barrer or QUALIFICATIONS 
Kenyon Zahner 
Dare or Brera: 8-22-94 


Veterans PreFereNce: 5 point veteran World War I 
1918-19. 


Epvucation: A.B. Degree, University of Georgia, Athens, 
Georgia, 1912. Passed Georgia State Bar Examination in 
1916. 


Experience: Government. 


3/8/49-4/26/53 Administrative Officer GS-13 Farmers 
Home Administration (Consultant) Advises top policy 
planning officials on the insured mortgage program. 

4/26/53 to date Administrative Officer GS-13 FHA (In- 
sured Mortgage Specialist) Under general direction of the 
Administrative Officer GS-14, serves as insured mortgage 
specialist and full assistant, and advises and assists in 


planning, developing, and executing all phases of the in- 
sured mortgage program. 


Experience: Non-Government 


1914-17 Union Central Life Insurance Farm Loan Office 
(Alabama and Georgia) 


1919-39 Same—(7 southern states) 
1939-49 Owner and operator of Cola Bottling Co. 


Qualified for positions in series 301, 964, 963 GS-9, 11, 12, 
13 
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Brier oF QUALIFICATIONS 
of Joseph E. York, Agriculturist GS-13 


(Farm Ownership Loan Officer) 


Epucation: 1932—Graduated from Montana State Col- 
lege, Bozeman, Montana—B.S. Agriculture. 


Experience: Qualifying for present position 


10-34 to 11-36 Resettlement Administration, Land Utili- 
zation Division, Malta, Montana. Option and Field Clerk— 
$1620 per annum. Land appraising for both the submar- 
ginal land purchase program and the Resettlement Adminis- 
tration resettlement projects. 

11-36 to 7-38 Resettlement Administration, Land Utili- 
zation Division Glasgow, Montana. County Labor Super- 
visor—$1800 per annum. Directly in charge of and 
responsible for carrying on work in county of land man- 
agement, development, and utilization. In charge of crews 
of men working on land development and utilization proj- 
ects. Responsible for proper preparation of pay rolls, as 
well as the over-all coordination and supervision of the 
program in Valley County, Montana. 

7-38 to 2-42 Farm Security Administration, Malta, Mon- 
tana. Farm Management Specialist—$2300 to $2600 per 
annum. In charge of all farm management work on a 
Resettlement project. Directed loan making, collections 
and security servicing of approximately 100 farm loans. 
Was responsible for leasing Government-owned lands, col- 
lecting rentals and maintaining buildings and other im- 
provements. 

9-42 to 10-42 Farm Security Administration, Denver, 
Colorado. Associate Farm Management Specialist—$3000 
per annum. Developing farm management programs on 
Resettlement projects, advising farmers on proper farm 
methods and practices; supervising farm planning on Re- 
settlement projects; advising official superiors on loan mak- 
ing and security servicing of individual farm loans. 

10-42 to 4-30-44 Farm Security Administration, Denver, 
Colorado. Assistant Chief, Management Division—$3500 
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per annum. Directing and supervising liquidation of Re- 
settlement projects of Farm Security Administration; sell- 
ing form units and security servicing of real estate loans. 

5-1-44 to 12-1-44 Farm Security Administration, Den- 
ver, Colorado. Farm Ownership Specialist—$3800 per 
annum. Directing and supervising liquidation of Resettle- 
ment projects of Farm Security Administration; selling 
farm units and security servicing of real estate loans; also 
directing and supervising cooperative loans and servicing 
of Farm Security Administration in Region X. 

12-1-44 to 4-647 Farm Security Administration, Den- 
ver, Colorado. Agriculturist P-5, (Chief, FO Section)— 
$4600 to $6144 p.a. See attached Exhibit ‘‘A”’ 

4-6-47 to 7-27-47 Farmers Home Administration, Wash- 
ington, D. C. Agriculturist P-6 (Chief, Individual Super- 
vision Section) See attached Exhibit ‘‘B”’ 

7-27-47 to 6-2-49 Agriculturist P-5. (Accepted demo- 
tion in lieu of RIF) See attached Exhibit ‘‘C”’ 

6-2-49 to 8-16-49 Agriculturist P-6 (Loan Making 
Specialist) See attached Exhibit ‘‘D”’ 

8-16-49 to 2-15-54 Agriculturist GS-14 (Chief, Loan 
Making Section) In this capacity served as Assistant Di- 
rector of the Farm Ownership Division in his absence and 
had full responsibility of the section for Loan Making. 
Directed the activities of professional and technical assist- 
ants engaged in loan development, farm appraisal and en- 
gineering activities; was responsible for advising closely 
with the Director of the Division and the Administrator. 
Responsible for the development of training programs 
which, through meetings, personal contacts, and demonstra- 
tions will increase the efficiency of field personnel in carry- 
ing out the loan servicing phases of the Farm Ownership 
program. 

2-15-54 to date Agriculturist (Farm Ownership Loan 
Officer) GS-13 (Change to Lower grade in lieu of RIF) 
See Exhibit ‘‘H’’ 


Mr. York is a trained Agriculturist both by education 
and experience qualifying him for the position which he 
now holds. His twenty years continuous and progressive 
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experience with the Farmers Home Administration and 
its predecessor agencies in the field and National Office 
and his knowledge of the Farm Ownership program were 
taken into consideration when his reassignment to his pres- 
ent position was made. 


Brier OF QUALIFICATIONS 
of Jack Frost, Loan Examiner (Agricultural) GS-13 


Emergency Loan Officer 


Epucariox: 1924-28 University of Georgia, Athens, 
Georgia—A.B. Education. Also studied Law and a mem- 
ber of the Georgia State Bar 

Experience: Qualifying 


10-36 to 2-37 Winder Production Credit Association. 
Representative Inspector—$75.00 per month. Served as 
County representative for the production credit associa- 
tion; took applications for loans, made lien searches; made 
inspections of chattels and farms; serviced loans; made 


collections. 

9-37 to 12-38 Rome Production Credit Association, 
Rome, Georgia. Secretary-Treasurer—$1500 per year. 
Executive manager of the Production Credit Association. 
Took applications for loans, served on the Executive Com- 
mitee, which approved or rejected applications for loans, 
and serviced and collected loans. Production credit asso- 
ciations make short-term loans to farmers for production 
and general agricultural purposes, and are supervised by 
the Production Credit Corporation of the Farm Credit Ad- 
ministration. 

12-38 to 1-45 Farm Credit Administration, Production 
Credit Corporation, Columbia, South Carolina. Assistant 
Secretary—from $2100 to $3840 per annum. Educational, 
public relations, business development, and employee train- 
ing work, supervisory capacity, with production credit as- 
sociations in North Carolina, South Carolina, Georgia, and 
Florida. Conducted employee training schools, served as 
editor of House Organ. In early 1943 was detailed to serve 
as Assistant District Vice President and Acting District 
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Vice President of the Regional Agricultural Credit Corp- 
oration of the Farm Credit Administration in the adminis- 
tration of the Food Production Financing Program in the 
four states of the Third Farm Credit District. 

145 to 11-46 Farm Credit Administration, Emergency 
Crop & Food Loan Division, Columbia, S. C., Kansas City, 
Mo., and Washington, D. C. Administrative Officer—from 
$2600 to $4900 per annum. (See ‘‘B’’ attachment) 

11-46 to 5-47 Farmers Home Administration, Produc- 
tion Loan Division, Washington, D. C. Administrative Of- 
ficer—from $4902 to $5152 per annum. 


This was the period of the actual merger of the Farm 
Security Administration and the Emergency Crop and Feed 
Loan Division into the Farmers Home Administration. 
During this time his duties were very similar to those set 
forth in Exhibit A attached. A great deal of time was 
spent in working with groups in preparing recommended 
policies and procedures for the new agencies. 

5-47 to 2-52 Farmers Home Administration, Production 
Loan Division, Washington, D. C. Agricultural Credit 
Specialist—$5905 per annum. See Exhibit ‘‘A’’ attached. 

2-17-52 to 8-17-52 Farmers Home Administration, Farm 
Management Specialist GS-12 See Exhibit ‘‘C’’ attached. 

8-17-52 to 2-15-54 Loan Examiner (Agricultural) GS-13 
(Assistant Chief, Disaster Loan Section) See Exhibit ‘‘D”’ 
attached. 

2-15-54 to date Loan Examiner (Agricultural) GS-13 
(Emergency Loan Officer) See Exhibit ‘‘E’’ attached. 


It is our contention that Mr. Frost gained the required 
qualifications for handling both supervised and emergency 
loans during his period of employment with the Production 
Credit Associations and the Emergency Crop and Feed Loan 
program. At the time of the merger of the Farm Security 
Administration and the Emergency Crop and Seed Loan 
Program (by Act of Congress), Mr. Frost was assigned 
to the position of Agricultural Credit Specialist in the Loan 
and Collection Section because of his background. Shortly 
after Mr. Frost came with this organization, we were au- 
thorized to operate the Flood Loan Program and he was 
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experience with the Farmers Home Administration and 
its predecessor agencies in the field and National Office 
and his knowledge of the Farm Ownership program were 
taken into consideration when his reassignment to his pres- 
ent position was made. 


Brier oF QUALIFICATIONS 
of Jack Frost, Loan Examiner (Agricultural) GS-13 


Emergency Loan Officer 


Epucarion: 192428 University of Georgia, Athens, 
Georgia—A.B. Education. Also studied Law and a mem- 
ber of the Georgia State Bar 

Exrerrence: Qualifying 


10-36 to 2-37 Winder Production Credit Association. 
Representative Inspector—$75.00 per month. Served as 
County representative for the production credit associa- 
tion; took applications for loans, made lien searches; made 
inspections of chattels and farms; serviced loans; made 
collections. 

2-37 to 12-38 Rome Production Credit Association, 
Rome, Georgia. Secretary-Treasurer—$1500 per year. 
Executive manager of the Production Credit Association. 
Took applications for loans, served on the Executive Com- 
mitee, which approved or rejected applications for loans, 
and serviced and collected loans. Production credit asso- 
ciations make short-term loans to farmers for production 
and general agricultural purposes, and are supervised by 
the Production Credit Corporation of the Farm Credit Ad- 
ministration. 

12-38 to 1-45 Farm Credit Administration, Production 
Credit Corporation, Columbia, South Carolina. Assistant 
Secretary—from $2100 to $3840 per annum. Educational, 
public relations, business development, and employee train- 
ing work, supervisory capacity, with production credit as- 
sociations in North Carolina, South Carolina, Georgia, and 
Florida. Conducted employee training schools, served as 
editor of House Organ. In early 1943 was detailed to serve 
as Assistant District Vice President and Acting District 
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Vice President of the Regional Agricultural Credit Corp- 
oration of the Farm Credit Administration in the adminis- 
tration of the Food Production Financing Program in the 
four states of the Third Farm Credit District. 

1-45 to 1146 Farm Credit Administration, Emergency 
Crop & Food Loan Division, Columbia, S. C., Kansas City, 
Mo., and Washington, D. C. Administrative Officer—from 
$2600 to $4900 per annum. (See ‘‘B”’’ attachment) 

11-46 to 5-47 Farmers Home Administration, Produc- 

tion Loan Division, Washington, D. C. Administrative Of- 
ficer—from $4902 to $5152 per annum. 
This was the period of the actual merger of the Farm 
Security Administration and the Emergency Crop and Feed 
Loan Division into the Farmers Home Administration. 
During this time his duties were very similar to those set 
forth in Exhibit A attached. A great deal of time was 
spent in working with groups in preparing recommended 
policies and procedures for the new agencies. 

5-47 to 2-52 Farmers Home Administration, Production 
Loan Division, Washington, D. C. Agricultural Credit 
Specialist—$5905 per annum. See Exhibit ‘‘A’’ attached. 

2-17-52 to 8-17-52 Farmers Home Administration, Farm 
Management Specialist GS-12 See Exhibit ‘‘C’’ attached. 

8-17-52 to 2-15-54 Loan Examiner (Agricultural) GS-13 
(Assistant Chief, Disaster Loan Section) See Exhibit ‘“‘D”’ 
attached. 

2-15-54 to date Loan Examiner (Agricultural) GS-13 
(Emergency Loan Officer) See Exhibit ‘‘E”’ attached. 


It is our contention that Mr. Frost gained the required 
qualifications for handling both supervised and emergency 
loans during his period of employment with the Production 
Credit Associations and the Emergency Crop and Feed Loan 
program. At the time of the merger of the Farm Security 
Administration and the Emergency Crop and Seed Loan 
Program (by Act of Congress), Mr. Frost was assigned 
to the position of Agricultural Credit Specialist in the Loan 
and Collection Section because of his background. Shortly 
after Mr. Frost came with this organization, we were au- 
thorized to operate the Flood Loan Program and he was 
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assigned to assist in devising policies and procedures for 
the programs’ operation. Since 1949 Mr. Frost has been 
active in the Disaster Loan Program (authorized by Public 
Law 38, 8lst Congress). The section in which Mr. Frost 
was employed was assigned the responsibility for initiat- 
ing, planning, and recommending procedures for the carry- 
ing out of this program and his emergency loan experience 
gained while with the Emergency Crop and Feed Program 
as well as his previous and subsequent loan experience gave 
him a well rounded background for this assignment. 


Brier or QuaLiIFICATIONS 
of Robert A. Ragains, Agriculturist GS-13 


(Production and Subsistence Loan Officer) 


Farmers Home Administration 


Epucarion : 1922-28 Indiana Central College—B. S. En- 
tomology, Plant Pathology and Genetics 


1923-33 Purdue University —MS—Entomology 
Exrrrrence: (Qualifying for Position presently Held) 


9-35 to 7-35 District Supervisor—Indiana Rural Reha- 
bilitation Corporation 

7-35 to 6-41 District FSA Supervisor, $2,100 to $2,900 
per annum—Farm Security Administration. Supervised 
County offices in the making, servicing and collection of 
chattel and real estate loans to farmers. Training FSA 
Supervisors, Home Management Supervisors and clerks in 
policies, procedures, public relations, etc. Approved loans, 
releases of mortgaged property and liquidation of cases; 
carried on public relations activities in the district. 

6-41 to 8-42 Associate Cooperative Specialist, FSA— 
$2900 to $3200 per annum Train FSA officials in the state 
of Indiana in the policies and procedures in connection with 
the making, securing, servicing and collection of cooperative 
associations and group services. 

8-42 to 7-43 Area Specialist, $3500 per annum. Devel- 
oping FSA programs in accordance with policies in specific 
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areas in Indiana including the Farm and Home manage- 
ment practices that should be followed by FSA borrowers. 
Contests with Extension Services and Colleges of Agricul- 
ture in connection with the FSA program. 

7-43 to 11-43 District Supervisor, FSA 

11-43 to 15-47 Administrative Officer, GS-12 to13. Rural 
Rehabilitation Division, National Office Staff. Develop and 
recommend policies and procedures for making and servic- 
ing loans to farmers. Travel to the field to train State and 
District personnel in such policies and procedures. Formu- 
late replies to state correspondence concerning policies and 
procedures and general operating problems. Negotiate 
with officials of other agencies concerning making and 
servicing of loans and general agricultural credit. Served 
as Chief of section in absence of Chief. 

4-13-47 to 5-6-51 Agricultural Credit Specialist GS-13. 
(Assistant Chief Loan and Collection Section) See Exhibit 
“ec A” 

5-6-51 to 2-15-54 Agricultural Credit Specialist, and 
Farm Management Supervisor—GS-14 See Exhibit ‘‘B’’ 


2-15-54 to present Agriculturist—GS-13 (Production 
and Subsistence Loan Officer) See Exhibit ‘‘C’’ 


Mr. Ragains has been in the field of Agriculture since 
graduating from College. Both his education and experi- 
ence qualify him for the position of Agriculturist and his 
progressive experience with the Farmers Home Adminis- 
tration and its predecessor agencies gives him additional 
qualifications for the position he now holds. 
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Brier oF QUALIFICATIONS 
of A. Clark Tate, Loan Examiner (Agricultural) GS-13 
Farmers Home Administration 
Epucarion : 1924-25 University of Georgia, Athens, Geor- 
gia 


1928 University of North Carolina, Chapel Hill, North 
Carolina—Education 

4929 Erskine College, Due West, South Carolina—A.B. 
Degree 


Exrermence: (Qualifying for Present Position) 


5-3-34 to 4-19-35 Farm Supervisor, $30 per week. Under 
District Farm Supervisor responsible for all phases of 
Rural Rehabilitation program within the assigned county 
including the selection of applicants for loans, the making 
of loans, development of farm and home plans; handling 
of collections, servicing of security; debt adjustment; super- 
vision of families in the execution of planned operations 


and all other related duties. 

4-19-35 to 7-1-85 District Farm Supervisor, $30 per week. 
Administratively responsible to the State Director for the 
planning, direction and the execution of all phases of the 
Rural Rehabilitation program in a district of 5 Georgia 
counties. Responsible for selecting and training personnel 
and advising them on the job of making loans, handling 
collections and the servicing of security; supervising fam- 
ilies development of farm and home plans and handling 
similar related duties. 

7-1-35 to 11-1-35 District Farm Supervisor, $1560 per 
year. Administratively responsible to the State Director 
for the planning, direction and the execution of all phases 
of the Rural Rehabilitation program in a district of 5 
Georgia counties. Responsible for selecting and training 
personnel and advising them on the job of making loans, 
handling collections and the servicing of security; super- 
vising families development of farm and home plans and 
handling similar related duties. 
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11-1-85 to 9-16-36 Farm Supervisor, $1800 per year. 
Under District Farm Supervisor responsible for all phases 
of Bural Rehabilitation program within the assigned county 
including the selection of applicants for loans, the making 
of loans, development of farm and home plans; handling 
of collections, servicing of security ; debt adjustment; super- 
vision of families in the execution of the planned opera- 
tions, and all other related duties. 

9-16-36 to 12-4-87 District Farm Supervisor EO-8, $2300 
per year. Administratively responsible to the State Direc- 
tor for the planning direction and the execution of all 
phases of the Farm Security Administration program ina 
district of 22 southeast Georgia counties. Responsible for 
selecting and training personnel and advising them on the 
job of making loans, handling collections, servicing of se- 
curity; supervising families’ development of farm and 
home plans and similar related duties. 

12-4-37 to 6-4-42 Exec. Asst. to Regl. Dir. (Administra- 
tive Officer), $3200 to $4600 per year. In a region com- 
prising Georgia, Alabama, Florida and South Carolina, in 
which there was regularly a heavy volume of Rural Re- 
habilitation and Farm Ownership loans and other related 
activities, I was Executive Assistant to the Regional Direc- 
tor, and had the responsibility for assisting him in plan- 
ning, organizing and executing all phases of the FSA pro- 
gram throughout the region. Was directly responsible for 
budget controls, program analysis, and the coordination of - 
functions of personnel, business management, and infor- 
mation staffs with those of operating divisions. Handled 
responsible and varied administrative duties as assigned by 
superior. 

6-4-42 to 8-16-44 Associate Dir., RR Div. (Agri. Econo- 
mist), $4600 per year. Same as below, except that I was 
directly responsible for supervision and direction of the 
technical staff (12 to 15) of the RR Division headquartered 
at Cincinnati, under the very general direction of the Di- 
rector, who was stationed in Washington under the war- 
time plan for decentralization of the National FSA office. 
‘Was responsible for initiating and directing staff in the 
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development of policies, procedures, program plans, train- 
ing program for effective administration of RR program 
throughout the country and for advising on the effective 
‘execution of RR program, including flood and windstorm 
emergency loans. 

8-16-44 to 5-447 Asst. Dir. RR Div. (Agri. Economist) 
$5600 to $7581 per year. Assisted Director in planning de- 
veloping, coordinating, and executing a program of credit 
and advisory assistance to eligible farm families through- 
out the nation, including the recommendation of policies 
and procedures relating to all phases of program involving 
the making and servicing of Production and Subsistance 
(farm operating), Disaster, Fur, Orchard and Water Facil- 
ities loans, the servicing of accounts transferred from prior 
agencies, and the rendering of supervisory assistance to 
borrower families. Served as Acting Director during ab- 
sences from office of Director. 

5-4-47 to 8-24-47 Asst. State Director, Georgia (Admin- 
istrative Officer), $6862.80 per year. In a state (Georgia) 
with a very heavy volume of loan activity, approximately 
90 County FHA Offices and about 350 FHA employees, I 
shared responsibility with the State Director for the total 
administration of FHA’s supervised credit program, and 
had a primary responsibility for seeing that National and 
State policies relating to the making, servicing and collec- 
tion of both real estate and operating loans were properly 
executed; advised on the selection, placement and training 
of personnel, organization, handling of public relations, etc. 

894-47 to 5-27-51 Asst. to Dir., PL Div. (Administra- 
tive Officer) $6862.80 to $8200 per year. Assisted Direc- 
tor, GS-15, in planning, developing, coordinating and exe- 
euting a program of credit and advisory assistance to 
eligible farm families throughout the nation, including the 
recommendation of policies and procedures relating to all 
phases of program involving the making and servicing of 
Production and Subsistance (farm operating), Disaster, 
For, Orchard and Water Facilities loans, the servicing of 
accounts transferred from prior agencies, and the render- 
ing of supervisory assistance to borrower families. Per- 
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formed various responsible spetial assignments relating 
to the work of the Division. Served as Acting Director 
during absences from office of Director. - 

5-27-51 ‘to 2-17-52 (Agriculturist) Asst. Director, PL 
Div. $8800 to $9600 per year. Share responsibility with 
Director, GS-15, for planning, developing, directing, co- 
ordinating and executing a program of credit and advisory 
assistance to eligible farm families throughout the nation, 
including the recommendation of policies and procedures 
relating to all phases of program involving the making 
and servicing of Production and Subsistence (farm oper- 
ating), Disaster, Fur, Orchard and Water Facilities loans, 
the servicing of accounts transferred from prior agencies, 
and the rendering of supervisory assistance to borrower 
families. As assigned, serves as Acting Director of Di- 
vision during absences from office of Director. 

2-17-52 to 2-15-54 Supervisory Loan Examiner (Agri- 
cultural) GS-14. As Chief of the Section was responsible 
for recommending policies and procedures for the sound 
planning, development and execution of an effective pro- 


gram of financial and advisory assistance to eligible farm 
families; responsible for the development, interpretation 
and effective application of operating policies and for the 
efficient administrative practices in loan making and loan 
planning and direct work of subordinates and other related 
duties. For details of position see Job Description at- 
tached. 


2-15-54 to date Loan Examiner (Agricultural) GS-13. 
Emergency Loan Officer. Reduced in grade by Reduction- 
in-Force. 

Description of present position attached together with 
Knowledge, Skill, and Ability Requirements. 

It is our contention that Mr. Tate meets the require- 
ments of the position he now holds by his twenty years 
progressive experience with the Farmers Home Adminis- 
tration and its predecessor agencies. Having come with 
the organization as a County Supervisor he gradually and 
progressively moved up to the position he now holds and 
has gained the knowledge, skill and ability required of this 
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position by actual experience in serving at the County, 
District, State, Regional and National Office levels. From 
1942 to 1943 the Farm Security Administration was au- 
thorized to make Flood and Windstorm loans (emergency 
type) and Mr. Tate was assigned to draft procedures and 
policies for these loans and was actively engaged in the 
effective carrying out of the emergency program. In 1948 
he actively engaged in drafting and planning the policies 
and procedures for the Flood Damage Program which was 
the predecessor emergency loan program of the present 
Disaster Loan activities now carried on by the Farmers 
Home Administration. 
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Derenpants’ Exurir 6 
(Filed April 5, 1960) 
Unrrep Sratres Department or AGRICULTURE 


Farmers Home Administration 
Washington 25, D. C. 


Feb. 17, 1954. 
Mr. Kenyon B. Zahner, 
Apartment 4, 
1301 Mt. Vernon Memorial Boulevard, 
Alexandria, Virginia. 


Dear Mr. ZAnNER: 


The Civil Service Commission has provided that, before 
the separation by reduction in force of a career employee, 
he shall be given a statement regarding non-career em- 
ployees remaining on the rolls. Accordingly, this letter 
is our certification to you that there are no positions for 
which you have indicated your availability in the local com- 
muting area of Washington, D. C., to which you are en- 
titled under the reduction-in-force regulations, occupied by 
indefinite employees of the Farmers Home Administration 
or any other Bureau of the Department of Agriculture. 

In the event that you have filed or plan to file with the 
Commission for reemployment in the Federal service, as 
mentioned in our letter of January 15, 1954, a copy of this 
letter should also be furnished to the Commission in con- 
nection with each application filed. 

As a further step in pursuing the possibilities of place- 
ment, your name has been entered on the Department’s 
reemployment priority list for positions in Washington, 
D. C. 

If you believe there are available positions in the Depart- 
ment in Washington, D. C., to which you are entitled in ac- 
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cordance with the retention preference regulations, you 
should so inform the Civil Service Commission in writing 
giving the specific positions. 

If we can be of further assistance to you, please let us 
know. 


Sincerely yours, 


James A. SOMERVILLE, 
Director, Personnel Division. 
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Derenpants’ Exuzsrr 11 
(Filed April 5, 1960) 
Unrrep Stares DeparrMenT oF AGRICULTURE 
Farmers Home Administration 
Washington 25, D. C. 


Mr. Kenyon B. Zahner, January 15, 1954. 
Farmers Home Administration, 
Washington, D. C. 


Dear 


As a result of the reorganization of the National Office 
Staff, explained in the Administrator’s memorandum of 
December 31, 1953, your name has been reached for reduc- 
tion in force. Therefore, your appointment will be termi- 
nated effective at the close of business April 14, 1954. Your 
last day of active duty will be February 12, 1954. After 
your last day of active duty, the remainder of the notice 
period will consist of your accrued annual leave and non- 
pay leave status. Upon separation, or in the event of your 
resignation before the expiration of the notice period, 
you will receive a lump-sum payment for the annual leave 
to which you are entitled. 

The Civil Service Commission’s Rentention Bratavense 
Regulations and the Department’s Reduction-In-Force In- 
structions have been followed in effecting this reduction. 
You may examine the Administrative Regulations of the 
Department (Title 8, Chapter 26) which contain the re- 
duction-in-force procedures as they apply to the Depart- 
ment, the Regulations of the Civil Service Commission 
(Federal Personnel Manual—Chapter Z1, Part 20), perti- 
nent Farmers Home Administration Instructions, and the 
retention preference records which have a bearing on your 
case. These are available in the Personnel Division, Room 
6318, and may be inspected at your convenience. If you 
feel there has been a violation of your rights under these 
regulations, you have a right to appeal to the Civil Serv- 
ice Commission, Washington, D. C. Such an appeal must 
be made within ten days after receipt of this letter and 
should include your specific reasons for appealing. 
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We are checking to determine whether or not there is a 
position in another Bureau of the Department to which you 
might have a right of reassignment. You will be notified 
of the results of this survey prior to the separation date 
fixed above. You are eligible to have your name entered 
on our reemployment priority list. 

The Civil Service Commission helps place in other agen- 
cies those employees furloughed or separated through re- 
duction in force, who are in Retention Preference Group 
I (Career) or Group II (Career-Conditional), and who have 
competitive status. You are in retention subgroup I-A and 
have a competitive status. If you want the Commission’s 
assistance, you may file applications for two types of posi- 
tions on Standard Form 57, “Application for Federal En- 
ployment”’, with the Regional Office of the Civil Service 
Commission having jurisdiction over the area in which 
you wish to be reemployed, and two applications for the 
same or different types of positions with each Board of 
U. S. Civil Service Examiners in that region. You also 
may file applications for two types of positions with the 
Central Office of the Civil Service Commission in Wash- 
ington, D. C., and two applications for the same or dif- 
ferent types of positions with any Board of Examiners 
under the jurisdiction of the Central Office. A separate ap- 
plication must be filed for each type of position with each 
office. Such applications may be filed as soon as you receive 
this reduction-in-force notice but they must be filed within 90 
days of your last day of active duty, must specify the 
position for which you wish to be considered, and must 
be accompanied by a copy of this notice letter. 

We appreciate the contribution you have made to the 
Farmers Home Administration program, and we regrct 
the necessity of having to notify you of this action. We 
hope that you will feel free to come to our office for as- 
sistance in arranging interviews and determining employ- 
ment opportunities. 


Sincerely yours, 


/s/ James A. SoMERVILLE, 
Director, Personnel Division. 
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Derenpants’ Exurir 12 
(Filed April 5, 1960) 
Unrrep Srates DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
Washington 25, D. C. 


Office of the Administrator 
December 31, 1953 
To: All FHA Employees 


From: R. B. McLeaish, Administrator 


Subject: Reorganization Plans for the Farmers Home Ad- 
ministration 


The President and the Secretary of Agriculture have re- 
peatedly emphasized the need for effecting economies and 
improvements in Government operations wherever possible. 
In line with this objective an overall organizational study 
has been completed and a reorganization plan approved for 
this Agency. 

No changes have been made in the basic functions of State 
and County Offices; however, State Office operations have 
been streamlined and personnel costs substantially reduced. 
The reorganization at the state, area and national office 
levels will result in a decrease of approximately 40% in 
personnel costs. 

In the interest of economy and efficiency it was decided 
to reorganize the National Office staff, including the Exam- 
ination and Finance Divisions and the area offices. The 
major changes involved are outlined as follows: 


1. Office of the Administrator. The number of staff 
consultants and specialists in the Administrator’s 
Office has been substantially reduced. 

2. Loan Division. A new Loan Division has been es- 
tablished, which will be directed by an Assistant 
Administrator. This appointment will be announced 
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at an early date. All of the functions formerly as- 
signed to the FO and PL Divisions have been as- 
signed to the new Loan Division. Four Branches 
have been established to administer the four major 
types of loans, namely, Farm Ownership, Production 
and Subsistence, Water Facilities, and Emergency 
Loans. The following employees are being desig- 
nated as Chiefs of these respective Branches: 


1. Bernard H. Polk, Chief, FO Loan Branch 
2. M. H. Williams, Chief, P & S Loan Branch 
3. Cyril S. Allen, Chief, WF Loan Branch 

4, Frank Pollard, Chief, EM Loan Branch 


Administrative Management Activities. Anew posi- 
tion has been established as Assistant Administra- 
tor for Management, which will be responsible for 
all administrative management activities of the 
FHA, with the exception of the XM Division and IF 
Staff, under the direction of J. William Howell and 
Philip S. Brown, respectively, which will report 
irect to the Office of Administrator. The appoint- 
ment of an Assistant Administrator for Manage- 
ment will be announced later. Reporting directly 
to the Assistant Administrator for Management 
will be the National Finance Office (St. Louis, Mis- 
souri), directed by William B. Wood; the Personnel 
Division, directed by James A. Somerville; the 
Budget and Statistics Division, directed by Charles 
C. Barnard; and the Business Services Division, the 
appointment of a Director for this position will be 
announced later. The primary changes in functions 
in the Divisions under the Assistant Administrator 
for Management are as follows: 


1. Consolidation of the functions formerly per- 
formed by the AM and AS Divisions into a new 
Business Services Division. 

2. The functions of the Personnel Division and the 
Budget and Statistics Division remain the 
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same; however, the Branches in each of these 
Divisions have been reduced from four to two. 


4, Finance and Examination Activities. Details re- 
garding the National Finance Office have been pre- 
viously announced. The abolishment of the four 
Area Finance Offices and the establishment of a 
National Finance Office in St. Louis, Missouri, neces- 
sitated a reorganization of the Examination Divi- 
sion. The major changes involved are (1) the abol- 
ishment of the four Area Examination Offices and 
the three Resident Offices, (2) the establishment of 
an Audit Office in St. Louis, and seven Field Ex- 
amination Offices located in Chicago, Dllinois; Mont- 
gomery, Alabama; Dallas, Texas; Denver, Colorado; 
San Leandro, California; Washington, D. C.; and 
San Juan, Puerto Rico. 


The foregoing changes in the National Office will become 
effective February 15, 1954. Every effort is being made to 
insure that no delay in operations results from this reor- 
ganization. The head of each office has been advised of the 
reorganization plans and has been requested to discuss them 
in detail with all employees. Individual notices to all em- 
ployees affected by this reorganization will be issued as of 
January 15, 1954. Effective dates for personnel changes in 
State and County Offices are being furnished State Directors 
in separate memorandums. 

A revised functional organizational chart is attached for 
your information. We feel that the FHA organized as out- 
lined above will be a more efficient organization and will 
give each employee an opportunity to contribute more ef- 
fectively to the accomplishment of the objectives for which 
this Agency was established. With your loyal support, 
these objectives will be accomplished. 

R. B. McLzanse 
Attachment 
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Derenpants’ Exuusir 13 
(Filed April 5, 1960) 


To: Mr. Edwin Z. Holland January 21, 1954 
The Civil Service Commission 

7th and ‘‘F’? Streets, N.W. 

Washington, D. C. 


From: Kenyon B. Zahner, Administrative Officer, GS-13 
Farmers Home Administration, U. S. Dept. of Agriculture 
Washington, D. C. 


Subject: Appeal from Reduction in Force Action 


This is to appeal the decision set forth in the attached 
copy of letter to me from Mr. James A. Somerville, Direc- 
tor, Personnel Division of the Farmers Home Administra- 
tion, terminating my employment on February 12, 1954. 
You will note Mr. Somerville’s letter does not contain an 
offer of other employment. My reasons for this appeal are: 


1. Lam a Veteran; copy of the attached letter from Mr. 
Somerville places me in Retention Group I-A. 

2. Non-veterans in my competitive area and grade 
level are being retained in their jobs, nothwithstand- 
ing the fact that they are in a lower retention group 
than I am, and that I am fully qualified to perform 
the duties of their jobs. Several of the current jobs 
occupied by these non-veterans slated to be retained 
involve work in the Farm Ownership Division and in 
the Production Loan Division of the Farmers Home 
Administration. Under the present reorganization 
of the National Office, which has resulted in a re- 
duction in force and a re-alignment of many organi- 
zational units, the Farm Ownership Division (in 
which I am now employed) and the Production Loan 
Division are being combined in a single loan divi- 
sion, so that all employees in both these divisions 
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should properly be in competition for the positions 
established in the four branches of the new single 
loan division. The work pertains to National Office 
supervision and procedure connected with the mak- 
ing and servicing of Farm Ownership and Produce- 
tion loans made and serviced in the field by county 
supervisors through the various state offices of the 
Farmers Home Administration. Evidence to sub- 
stantiate my eligibility to perform the duties of the 
jobs in question is contained in my Standard Form 
57 on file in my personnel folder. Copy of this form 
is hereto attached. A review of my personnel file will 
prove I am fully capable of handling any phase in- 
volving agricultural credit. 

. To summarize my experience in agricultural credit 
work: 


I am a graduate of the University of Georgia. 
I later studied law and was admitted to the Georgia 
Bar. 


During all school and college vacations, I worked on a 
farm, and later for many years owned and operated 800 
acres in Macon County, Alabama. 

At the age of 20, I started 25 years of continual service 
(except for time out in World War I) in farm loan work 
with the Union Central Life Insurance Company, of Cin- 
cinnati, Ohio. I began in Georgia and Alabama, doing both 
office and field work; I became an approved land examiner 
(appraiser) and was approved in title and abstract work, 
and learned from the bottom up all phases of agricultural 
credit, both in real estate and production loans. 

In 1919, I was appointed Financial Correspondent for 
the Union Central Life Insurance Company for Georgia 
and Alabama (Atlanta headquarters) with full responsibil- 
ity for all loan making and loan servicing. These loans 
were made through local attorneys and agents, about 56 in 
the two states. Very few foreclosures resulted until the 
depression beginning in 1929, and then very little loss. 
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In 1930, the Union Central stopped making real estate 
loans and restricted its loan making activities to financing 
borrowers and tenants with production and operating loans, 
and in 1931, divided the country into eight districts. I was 
selected (without solicitation and over 7 other Financial 
Correspondents) to organize and become manager of the 
Southeast District, headquarters in Atlanta, serving seven 
States (Mississippi, Tennessee, Alabama, Georgia, South 
Carolina, North Carolina, and Virginia). As Manager of 
this District, I was responsible for and in full charge of 
servicing all farm real estate investments and to supervise 
and direct the making of operating and production loans 
in these seven states. The total amount involved exceed 
$20,000,000. Besides these production and operating loan 
activities, servicing included the collection of interest, 
principal, and rents, handling delinquencies, tax investiga- 
tions and fire insurance, all foreclosures and title work and 
looking after, improving, renting, farm supervision, and 
selling all real estate acquired (heavy during the depres- 
sion). Each year, the record of my District stood among 
the first three of the eight Districts the Union Central had 
in the United States; several years standing No.1. Under 
me, there were 15 people in my office, and more than 18 in 
the field, in addition to former local agents and attorneys. 
During all these 25 years with the Union Central, besides 
carrying on the regular routine, my contacts were with 
farmers, farm problems relative to production, operation, 
and general management activities, with bankers and other 
lending agencies, etc., and I continually gained in experi- 
ence and became thoroughly familiar with all phases of 
farming and agricultural credit. In addition to the above- 
mentioned seven states, I have now in the past five years 
become pretty well familiar with farming areas in other 
sections of the country. 

By 1939, the Union Central was pretty well worked out of 
trouble, and contemplated no new loan activity. I then 
went into business for myself, but, later, an opportunity 
presented itself whereby I could again enter the agricultural 
credit field. In view of my 25 years experience and familiar- 
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ity with this work, it seemed appropriate for me to do so and 
hence in 1949, I joined the Farmers Home Administration, 
and since then have been connected with the Farm Owner- 
ship Division. My work with the Farmers Home Admin- 
istration, both here and out in the field, has mainly been 
with the Insured Mortgage Program, contacting banks, in- 
surance companies, investors and other potential lenders, 
and a wide variety of other duties, including correspond- 
ence, developing procedure and handling many loan servic- 
ing problems which are continually being referred to the 
National Office for decision. In addition, I have visited 
many state and county offices of the Farmers Home Admin- 
istration and have visited the farms of many of its bor- 
rowers, Farm Ownership, Production, and Farm Housing 
cases. I have become thoroughly familiar with the program 
of the Farmers Home Administration. 

For verification of my years of work for the Union Cen- 
tral, I can refer to Mr. Robert M. Green (formerly Treas- 
urer of the Union Central), now Executive Vice-President 


of the Prudential Insurance Company of America, Newark, 
New Jersey, and to Mr. W. C. Dunkhorst, the present Treas- 
urer of the Union Central Life Insurance Company, Cin- 
cinnati, Ohio. 

For above reasons, I feel that this appeal is fully justi- 
fied and, as a Veteran, I stand on my rights under the Vet- 
erans’ Preference Act. 


Kenyon B. Zanner 
Attachments 


Residence Address: 
1301 Abingdon Drive, 
Alexandria, Virginia. 
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SuprpLEMENTAL 


Positions in my grade level (GS-13) slated to be filled by 
non-veterans below my retention group, and for which I 
am fully qualified, are: 


Jack Frost (GS-13) Emergency Credit Officer 

Robert A. Ragains (GS-13) Production and Subsistence 
Loan Officer 

Clark Tate (GS-13) Emergency Credit Officer 

Joseph York (GS-13) Farm Ownership Loan Officer 


In addition to above positions, the Insured Mortgage 
Section of the Farm Ownership Division (where my work 
has been) is being abolished, but the functions of the in- 
sured mortgage program are being retained. Any position 
relative to the insured mortgage program I am fully quali- 
fied to fill. 

Kenyon B. ZaAHNER 


1/21/54 
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Derexpants’ Exuierr 14 
(Filed April 5, 1960) 


April 13, 1954. 
Mr. Kenyon B. Zahner, 
1301 Abingdon Drive 
Alexandria, Virginia 


Dear Mr. ZAHNER: 


Further reference is made to the appeal submitted by 
you against the reduction in force action of the Farmers 
Home Administration, Department of Agriculture, in sepa- 
rating you from your position of Administrative Officer, 
GS-13, subgroup I-A. 

A review of your case has failed to disclose any irregu- 
larities of the Retention Preference Regulations covering 
reduction in force actions. 

Investigation disclosed that the competitive area and the 
competitive level were in accord with the regulations; that 
the retention register was properly set up; that your name 
was reached in order; that you received a valid notice; and 
that you were considered for reassignment to another posi- 
tion on the basis of your qualifications and experience. 

Careful consideration has been given to the questions 
raised by you and your representative in your appeal and 
at your hearing, particularly your entitlement to considera- 
tion for reassignment to positions occupied by persons of 
lesser retention rights. 

It was found that you were not qualified under the ex- 
amining standards of the Civil Service Commission for 
consideration for the positions of Production and Sub- 
sistence Officer, GS-13, or Farm Ownership Loan Officer, 
GS-13. It is the opinion of this office that while you were 
found qualified under the examining standards for the 
position of Emergency Credit Officer, GS-13, that on the 
basis of your experience and training, you were not quali- 
fied to assume the duties and responsibilities of this posi- 
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tion without further instruction and, consequently, inter- 
ruption to the work program of the organization. 

Based on the foregoing, since a review of your case has 
failed to disclose any irregularities to the Retention Pref- 
erence Regulations, we are obliged to inform you that your 
appeal cannot be sustained. No further appeal to this de- 
cision will be entertained unless it is submitted to the Com- 
missioners, U. S. Civil Services Commission, Washington 
25, D. C., within seven (7) days after receipt of this deci- 
sion. Additional representation should be made in writing 
‘and submitted in duplicate with the appeal to the Commis- 
sion. 

Sincerely yours, 


E. A. Dunton, 
Chief, Appeals Examining Office. 
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Derenpants’ Exursrr 15 


(Filed April 5, 1960) 
April 13, 1954. 
Mr. Carl B. Barnes, Head, 
Recruitment and Placement Section, 
Director of Personnel, 
U. S. Department of Agriculture, 
Washington 25, D. C. 


Dear Mr. Barnes: 


In accordance with Chapter R3-20 of the Federal Per- 
sonnel Manual, we are sending you herewith a copy of our 
decision on the appeal of Mr. Kenyon B. Zahner of the 
Farmers Home Administration. 

Sincerely yours, 
E. A. Duwton, 
Chief, Appeals Examining Office. 
Enclosure 9276 


Summary or Hearne 
Appeal of Kenyon Zahner on April 5, 1954 


Present: 
Mr. Kenyon B. Zabner, Appellant. 


Mr. John Mears, Representative, American Legion. 


Mr. Dillard P. Lassiter (former Administrator, FHA), 
Witness. 


Mr. MacLeish, Administrator, FHLA. 

Mr. Henry Smith, Deputy Administrator, FHA. 

Mr. Ed Davis, Assistant Personnel Officer, FHA. 

Mr. Carl Barnes, Head, Recruitment and Placement, De- 

partment of Agriculture. 

L. W. Valentine, Hearing Examiner, Civil Service Com- 

mission. 

Appellant and his representatives stated that there had 
not been adequate notice of reduction in force action; that 
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no reason has been given for a reduction in force action; 
that no opportunity had been given to reply to the notice; 
that the register had not been available for examination ; 
that appellant had been especially selected for appointment 
to the position that he had held prior to the recent re- 
assignment and later reduction in force action; and that 
he was particularly well qualified through long experience 
for positions having to do with farm management and with 
insuring of mortgages. 

Representatives of the agency stated that Retention Pref- 
erence Regulations had been fully complied with in that 
the retention register was properly set up; proper notice 
was issued; and reassignment rights of Mr. Zahner were 
fully explored. They stated that they had given careful 
consideration to his qualifications and were not able to find 
any position for which they felt he was qualified for re- 
assignment under the Regulations. 

The only position that was found in the investigation of 
the appeal for which Mr. Zahner might be considered was 
that of the Emergency Credit Officer, grade GS-13. In the 
course of the hearing, Mr. Zahner admitted that he did not 
know the Emergency Loan Act and its background or the 
several amendments to that Act. Since these loans were 
made for entirely different reasons and under different 
conditions from those in which Mr. Zahner was experienced, 
it is the opinion of the Hearing Examiner that Mr. Zahner 
is not qualified to assume the duties and responsibilities 
of this position, without, as the agency has stated, clearly 
impeding the work of the organization and necessitating 
assistance in carrying out the responsibilities of the office. 
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Derenpants’ Exuzerr 16 
(Filed April 5, 1960) 


1301 Abingdon Drive 
Alexandria, Virginia 


April 16, 1954 
Ree’d April 19. 
Honorable Philip Young, Chairman, 
U. S. Civil Service Commission, 
Washington 25, D. C. 


REF: Letter 4/13/54 DAE: lwv: jm 


Dear Mr. Younc: 


In accordance with the requirement contained in the 
decision of the Appeals Examining Office, dated April 13, 
1954, which was adverse, I wish to appeal this decision and 
further I wish to inform you that The American Legion 
will represent me in this appeal. 

Since all of the testimony presented in my appeal is 
not a matter of record, I feel that I cannot adequately 
present this appeal without being given an opportunity 
to personally appear before the Appeals Board. I respect- 
fully request, therefore, that I be given another hearing. 

I will appreciate it if you will advise me and my represen- 
tatives of your decision with reference to a further hear- 
ing so that we may act accordingly. 


Respectfully, 
Kenyon B. ZaHner. 
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Derenpants’ Exxrpir 17 


(Filed April 5, 1960) 


To: Hon. Philip Young, Chairman, U. S. Civil Service 
Commission, Washington, D. C. 


From: Kenyon B. Zahner 


Subject: Further Appeal from Reduction in Force action 
by Farmers Home Administration and an answer to ad- 
verse decision of the Appeals Examining Office, dated 
April 13, 1954. 

Reference is made to my Statement of Appeal dated Jan- 
uary 21, 1954, directed to Mr. Edward A. Dunton, Chief, 
Appeals Examining Office of the Civil Service Commis- 
sion, wherein I appealed the termination of my employ- 
ment by the Farmers Home Administration. I base this 
on the fact that, by reason of my background and long 
years of experience in such work, I am fully qualified to 
perform any duties relating to all phases of agricultural 
credit performed by anyone in the Farmers Home Admin- 
istration. That, notwithstanding this, as shown in my origi- 
nal statement, dated January 21, 1954, non-veterans in my 
competitive area and grade level, but in a lower retention 
group, were retained in their jobs, contrary to the pro- 
visions of the eligibility and qualification rules of the Civil 
Service Commission and to the provisions of the Veterans 
Preference Act. I make my original statement of January 
21, 1954 a part of this new appeal statement and wish to 
advise you that my original statement and this new state- 
ment were both prepared by me without any assistance. 

On April 5th, a hearing was held by the Appeals Exam- 
ining Office, conducted by only one person, Mr. L. W. Val- 
entine, and no transcript of the hearing was made. Mr. 
John S. Mears, of the American Legion, and Mr. Dillard 
B. Lasseter, former Administrator of the Farmers Home 
Administration, appeared with me. Against me appeared 
Messrs. R. B. McLeaish, present Administrator of the 
Farmers Home Administration; Henry Smith, Deputy Ad- 
ministrator; Carl Barnes, of the Personnel Office of the 


137 


Department of Agriculture; and Edwin Davis, of the Per- 
sonnel Office of the Farmers Home Administration. In all 
due deference to these gentlemen who appeared against 
me, none of them has ever had any occasion to know any- 
thing of my experience or ability; Messrs. McLeaish and 
Smith having been in their present positions only since 
last July—Mr. Barnes had never even seen me until the 
day of the hearing, and Mr. Davis, while knowing me in 
a general way, had never had reason to come into contact 
with my work, his duties being wholly in personnel. On 
the other hand, Mr. Lasseter was for years Administrator 
of the Farmers Home Administration and knows my 
capabilities and the quality of my work as further evidenced 
by his letter dated April 23, 1954 addressed to you and at- 
tached hereto. Unfortunately Mr. Lasseter was able to 
remain at the hearing only a short time and so was not 
present to substantiate my answers to some of the argu- 
ments later made against me at the April 5th hearing. 

To substantiate and verify my ability that I am fully 
qualified to perform any duties pertaining to agricultural 
credit, I attach hereto, and make a part of this appeal 
statement, photostat copies of letters from some of the 
people formerly associated with my work and who know 
my background and experience. These are from: 


1. Robert M. Green, formerly Treasurer of the Union 
Central Life Insurance Company, now Vice-president 
of the Prudential Insurance Company of Ameria in 
charge of its Canadian Operations. I worked for years 
under Mr. Green, when he was Treasurer of the 
Union Central. 

. W. C. Dunkhorst, present Treasurer of the Union 
Central. He was Assistant Treasurer and was closely 
associated with me during my many years with the 
Union Central. 

. Stephen Pace, former Congressman from Georgia, who 
retired of his own volition to his private law practice 
at Americus, Georgia, never having been defeated 
while in Office. Mr. Pace has known me for about 
40 years and for many years he made loans for the 
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Union Central while I had charge of its Atlanta office. 
He is thoroughly acquainted with my ability and ex- 
perience. 

4. Dillard B. Lasseter, until last July the Administra- 
tor of the Farmers Home Administration, and under 
whom I worked during my years with the Farmers 
Home Administration up to last July. 


Certainly these people, all closely associated with me in 
agricultural credit and farm operation, are highly qualified 
to vouch for my ability. Messrs. Green, Dunkhorst and 
Pace cover my work prior to coming to the Farmers Home 
Administration, while Mr. Lasseter covers my years in Gov- 
ernment. Surely these four men should be given every 
eredence over the four men who appeared against me before 
Mr. Valentine, none of whom, as heretofore stated, had 
had any first-hand opportunity whatever to know my work. 
This naturally raises the most serious question of their 
own qualification to judge and pass on my ability. The 
fact is, my Efficiency Rating has always been ‘‘Very Good’’ 
under the old system and ‘‘Satisfactory”’ under the present 
system. 

At the hearing, Messrs. Smith and Barnes stated that 
changing conditions have brought about new methods of 
farming and farm operation, causing a new approach to 
lending, with which, according to them, I am not familiar. 
This is an unwarranted statement on the fact of it, as 
I indicated at the hearing. I emphatically state again that 
I have kept up with modern trends, both in farming and 
in farm financing, more so than perhaps Mr. Smith or. many 
others of those being retained. I have made many field 
trips during my years with the Farmers Home Administra- 
tion, have been on over 600 farms of Farmers Home Ad- 
ministration borrowers with field personnel and appraisers, 
with State Directors and state personnel. I have attended 
meetings of all sorts, have studied and kept up with new 
trends. My reports and my notes made on the spot of these 
field trips (I have copies) will back me up in all this—and 
furthermore my original job description (of which I also 
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have a copy) specifically states that I was to do this as part 
of my work. However, though changed conditions have some- 
what changed methods of farm financing, the basie prin- 
ciples of lending remain the same, and never change— 
among these basic ingredients of sound farm (or any) 
financing are the character, ability and experience of the 
applicant and his family; the kind, quality and quantity 
of farm products and livestock to be or being produced 
and the value thereof, as well as the value of the proposed 
security itself, all based on long range as well as on cur- 
rent prices and values. The economic and weather condi- 
tions of the areas are also factors. 

At the hearing, Messrs. McLeaish and Smith stated many 
times that the Farmers Home Administration was now em- 
phasing large livestock and emergency loans. Mr. Smith 
repeatedly mentioned loans of $350,000 and the special care 
necessary in making them. He (who knows nothing what- 
ever of my work) and Mr. Barnes (who had never even 
seen me until that day), both stated I was not qualified for 
this. Again, I say this is an unwarranted statement—I 
was responsible for over $20,000,000 in loans when with The 
Union Central. Messrs. McLeaish and Smith kept reiterat- 
ing and emphasizing this figure of $350,000 to Mr. Valen- 
tine, the hearing examiner, as if the mere mention of such 
a large sum would make a deep impression on him, which I 
felt it did. I replied at the hearing and restate here, that I 
am qualified, no matter what the size of the loan. The 
Union Central had several individual loans of $150,000 
and more, for which I was responsible. The Special Live- 
stock loans, according to its own records, made by the Farm- 
ers Home Administration for the six-month period June 
30, 1953 through December 31, 1953, averages about $10, 
000 each and the other types of loans considerably less. I 
seriously doubt any appreciable number of such large loans 
as stated by Messrs. McLeaish and Smith are being made 
by the Farmers Home Administration, but even so, the size 
of the loan has nothing whatever to do with the basic prin- 
ciples of lending safety. The same care and judgment is 
fundamental, whether the loan be large or small. But of 
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course, in the case of large amounts, the experience, stabil- 
ity and ability of the applicant should be scrutinized with 
extra care, for the larger the operation, the greater is the 
managerial ability necessary for success—also, as to the 
security itself, the larger the loan, the greater should be the 
margin of security, to take care of market fluctuations, for 
a price decline of only a few cents per unit makes a great 
difference where the quantity involved is great. The old 
adage in making any loan of any size is sound: ‘‘The time 
to collect a loan is when the loan is made.”’ 

At the hearing, Messrs. McLeaish and Smith laid great 
stress that the handling of loans now necessitates a knowl- 
edge and application of the Acts and Procedures under 
which the various programs of the Farmers Home Admin- 
istration are administered, and they intimated to Mr. Val- 
entine that I was ignorant in this regard. To this allega- 
tion I replied and hereby re-state that their inference was 
absolutely incorrect by reason of the fact that during my 
years with the Farmers Home Administration I have made 
myself familiar with the laws pertaining to the programs 
of the Farmers Home Administration as the Acts were 
passed by the Congress and as Procedures were issued 
relative to any phase pertaining to my work. I emphatically 
state that I am familiar with the relevant procedures, and 
I can in a very short time thoroughly familiarize myself 
with any other procedures that may be necessary to per- 
form any duties in connection with any lending program 
of the Farmers Home Administration. Since coming to 
this Agency I have been familiar with and know the pro- 
visions of the Farmers Home Administration Act of 1946 
(Public Law 731—79th Congress) and its amendments of 
1948 (Public Law 720—80th Congress) and 1951 (Public 
Law 123—82nd Congress); also the Housing Act of 1949 
(Public Law 171—81st Congress). Since its passage in 
1950, I have had knowledge of the Disaster Loan Act (Pub- 
lic Law 875—81st Congress) and since its passage last 
summer have become familiar with its amendment provid- 
ing for Economic Disaster and Special Livestock loans 
(Public Law 115—83rd Congress). And having legal 
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knowledge—having been admitted to the Georgia Bar—it is 
surely granted that I am able to interpret the meaning of 
the Acts and of any procedures that would pertain to any 
specific duty in a very short time and without any inter- 
ruption whatever of work programs, 

In his letter of April 13, 1954 ruling against me, Mr. E. A. 
Dunton, Chief, Appeals Examining Board, states: ‘‘It was 
found that you were not qualified under the examining 
standards of the Civil ‘Service Commission for the positions 
of Production and Subsistence Officer—GS-13, or Farm 
Ownership Loan Officer—GS-13.’’ I appeal this decision 
on the ground that it is contrary to the facts of my ability 
and experience, verified by the statements of those with 
whom I have worked, and whose letters as stated above 
are hereto attached. Certainly Civil Service regulations re- 
quire that, in considering eligibility, experience outside 
of Government must be given full consideration, If Mr. 
Dunton’s ruling is based on the fact that I do not actually 
have an agricultural degree, I feel strongly that by my ex- 
perience and life work in agriculture I should be classed as 
an argiculturist—I have worked on farms during actual 
physical farm work of all sorts; I have planned farming 
operations and have successfully carried them out; I owned 
and operated 800 acres in Macon county, Alabama (cotton, 
grain, livestock, hay & c.); I had charge of farm planning 
the operation of and improving and soil building of farms 
taken under foreclosure by the Union Central, of renting 
and of finally selling them. Certainly this experience, to- 
gether with all my loan experience qualifies me to equally 
perform, if not to better perform, the duties of the Produc- 
tion and Subsistence Officer or the Farm Ownership Loan 
Officer, both of whom are being retained, though they are 
non-veterans and are both in a lower retention group than 
am I. 

Again, in his letter of April 13, 1954, Mr. Dunton states: 
‘Tt is the opinion of this office that while you were found 
qualified under the examing standards for the position of 
Emergency Credit Officer, GS-13, that on the basis of your 
experience and training you were not qualified to assume 
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the duties and responsibilities of this position without 
further instruction and, consequently, interruption to the 
work program of the organization.”” I appeal this decision 
on the ground that, because of my background and experi- 
ence, as fully verified by the above-mentioned four letters 
attached from people who really know, as against the mis- 
conceived statements of the four people who appeared 
against me, none of whom know anything of me or my work, 
that I am fully qualified to fill such positions referred to 
either with no, or very little, instruction at all, and with 
no interruption to the work program. U.S.D.A. Adminis- 
trative Regulations, Title 8, Chapter 26, ‘¢Reduction in 
Force’’, Paragraph 966.5 (a), specifically states: 


“To be ‘fully qualified’ the employee must have the 
knowledges, skills, techniques, and adaptability re- 
quired in the position and be capable of assuming 
and performing acceptably the duties thereof without 
training in the basic fundamentals of the position. 
However, it must be recognized that a reasonable 
amount of instructions dpending upon the nature of the 
duties of the position, may be necessary in some cases 
to familiarize an employee with the organizational 
structure, and work-load, also any other office policy 
and routine which must be followed in the applica- 
tion of the basic knowledges, skills, and techniques 
required in the job.”’ 


The short time that might be necessary to familiarize my~ 
self with any specific duties would certainly not in any way 
interrupt any work being carried on by the Farmers Home 
Administration. 

All these misconceived statements of the lack of my 
capability by Messrs. McLeaish, Smith, Barnes and Davis 
surely point out the fallacy of blind reliance on ‘‘job descrip- 
tions”, and show the great injustices that can be done an 
employee by an arbitrary reliance on them. My own 
latest job description was written without my knowledge 
and without my ever being consulted; in fact it was in 
my file before I was aware of it. I do not even know who 
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wrote it—certainly it was not written by anyone who had 
ever known my work. Yet apparently Messrs. McLeaish, 
Smith, Barnes and Davis rate me on this and state I am 
not qualified. Against all of this, I again refer you to the 
afore-mentioned letters attached to this statement. 

I do not like to mention it here, but I think it should be 
stated for your information, that when I told the Director 
of Personnel of the Farmers Home Administratoon that I 
intended to appeal under my rights as a Veteran, he gave 
me to infer that should I do so, it would be a ‘‘black mark’’ 
against my record and he suggested that I not appeal; but 
he did state that I had that right if I so elected. 

For all of above reasons, I feel that this further appeal 
is fully justified and as a Veteran I again stand on my 
rights under the Veterans Preference Act. It is respect- 
fully requested that the Civil Service Commission rule in 
my favor in this matter. 

Kenyon B. ZaHner. 
Residence address: 
1301 Abingdon Drive, 
Alexandria, Virginia 


Telephone: KIng 8-7718. 
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Derenpants’ Exurrr 18 
(Filed April 5, 1960) 


Tar Prupentiu. InsuRaANcE CoMPANY 
Tae Prupentu, Insuzance CoMPaNy OF AMERICA 


Canadian Head Office 
Toronto Ontario 


Rosert M. Green 
Vice President 
Ty Cancer or CanaDIAN OPERATION 
April 20, 1954. 
Mr. Philip Young, Chairman 
U. S. Civil Service Commission 
Washington 25, D. C. 


Dear Sir: 


I understand that my old friend and associate, Mr. Ken- 
yon Zabner, is making a request that che be retained in 
the Farmers Home Administration. If I could be of any 
help to him in retaining such a position I would feel that I 
had done a service to the Government. I have known him 
for nearly thirty years, and for several years when I was 
treasurer of the Union Central Life Insurance Company of 
Cincinnati I worked very closely with him. I had charge 
of all the farm mortgage loans and properties, as well as 
other financial operations of the Company during the period 
when we were entering into the period of foreclosures and 
general farm distress and also during the long period of low 
prices and slow sales of farms when we were working out 
of the depression in the early ’30s. 

Kenyon Zahner first had complete charge in Georgia 
and then in the entire southeast, making loans, servicing 
loans, handling foreclosures, managing the operation of 
farms in distress and the selling of farms. He had a very 
broad experience with the whole process of handling de- 
linquent loans, making advances to tenants and operators, 


145 


rehabilitating run-down farms, and, in general, carrying a 
rather sick investment back to life and strength again. 
Certainly his twenty-five years of experience with the Union 
Central Life Insurance Company should count in determin- 
ing the value and experience of Mr. Zahner. 


Yours very truly, 
Rosert M. Green, 
Vice President 
RMG-F 


Tae Union Centrat Lire Insurance Company 
Cincinnati 


W. C. DunxxHorsr 
Treasurer 


Mr. Phillip S. Young, Chairman, 
U. S. Civil Service Commission, 
Washington 25, D. C. 


Drak Sr: 


I am advised by Mr. Kenyon B. Zahner that in the re- 
organization of the Farmers Home Administration, the 
insured mortgage section in which he was employed has 
been abolished. 

While I do not presume to know why a reorganization 
was necessary nor why the particular section was abolished, 
I feel that a man with the background and experience of 
Mr. Zahner surely should be very valuable in any branch 
of the Government Service that deals with the farmers’ 
problems. 

I have known Mr. Zahner for more than twenty-five 
years from the time he was associated with his father, and 
after his father’s death succeeded him as our Loan Cor- 
respondent at Atlanta, Georgia. In the reorganization of 
our field service during the trying times of the early thir- 
ties, Mr. Zahner was appointed Branch Manager for the 
Southeastern States with headquarters in Atlanta. In 
this capacity he was in constant touch with hundreds of 
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farmers arranging cropping plans, furnish money, mar- 
keting, refinancing and solving the many problems con- 
fronting the farmers in that period. 

Mr. Zahner’s duties involved also the appraisal of farms 
acquired under foreclosure and the sale of the properties. 

We had great respect for Mr. Zahner’s ability and judg- 
ment based upon his long experience in handling the farm- 
ers’ problems and feel warranted in recommending him 
for any branch of the Service where this experience can be 
utilized. 


Yours very truly, 


W. C. DunxHokrst, 
Treasurer. 
April 19, 1954. 
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‘Law Offices 
Pace anp Pace 
April 20, 1954 


SrepHen Pace Citizens Bank Bldg. 
SrerHen Paces, Jr. Americus, Ga. 


Hon. Philip Young, Chairman, 
Civil Service Commission, 
Eighth and F Streets, 
Washington, D. C. 


Dear Mr. Coamman: 
In re: Kenyon B. Zahner 


I am informed that Mr. Zahner has filed a direct appeal 
to you and your associate Commissioners with regard to his 
discharge, although a veteran, by the Farmers Home Ad- 
ministration. Through this medium I should like to testify 
in Mr. Zahner’s behalf and am prepared to confirm the 
statements hereinafter set forth under oath if it is deemed 
advisable. 

First let me say that I am rather intimately acquainted 
with Mr. Zabner and with his training and experience and 
I know that he is qualified to fill with distinction any posi- 
tion in the Farmers Home Administration, from that of 
the Administrator on down the line. 

Secondly, it is with keen regret that I observe the efforts 
of those charged with the responsibility of administering 
this agency of trying to play politics with employment 
which is not subject to political preferment. It was my 
privilege, as a Member of the Congress, to aid in drafting 
the present law setting up the Farmers Home Adminis- 
tration, it can play a useful and important part in agri- 
culture provided those who administer its program devote 
their efforts toward carrying out the purpose and spirit 
of the law. 

I favor the preferences given veterans by the law, pro- 
vided they possess qualifications in keeping with their posi- 
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tion of employment. On the other hand when a veteran, 
such as Mr. Zahner, possesses all necessary qualifications 
we should all, particularly the Civil Service Commission, 
be ready and anxious to protect and preserve the employ- 
ment rights of such a veteran. I feel sure that you concur 
in that statement and it is in that belief that I appeal to 
you to protect the employment rights of Mr. Zahner. 

For many years, more than half his business life, Mr. 
Zahner lived and worked in the field of farm credit, farm 
operations, farm management and farm production. There 
are few men in the nation with like experience, certainly 
none in the Farmers Home Administration at this time. 
He knows how to judge land values, how to appraise credit 
risks, to safely estimate production costs, to manage farm 
operations, and certainly the years he has been with Farm- 
ers Home Administration has provided him with all neces- 
sary experience in the handling and operation of Govern- 
ment programs. 

And, in addition to all that, he is clean, straight, honest, 
honorable and dependable. I commend him to you without 


qualification, in the earnest hope his employment rights 
will be protected. 


Your truly, 


SrerpHen Pace. 
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Cuevy Caase Cius 
Chevy Chase, Maryland 
April 23, 1954 


Hon. Philip Young, Chairman, 
Civil Service Commission, 
Washington, D. C. 
Subject: Appeal of Kenyon B. Zahner 
Dear Mr. Youne: 


Until last July I was the Administrator of the Farmers 
Home Administration; therefore I consider I am in a 
first-hand position to know thoroughly the capabilities of 
Kenyon B. Zahner. The Farmers Home Administration 
is fundamentally and wholly a farm loan organization and 
I will state without reservation that Mr. Zahner is fully 
qualified to perform any of the duties of any phase of 
agricultural credit, whether they be in connection with 
Production or Operating loans, Farm Ownership loans, 
Emergency Credit loans, Disaster loans or Livestock loans. 
Also I will add without qualification that there is no one 
in this organization who has had wider or more successful 
experience in this field than has Mr. Zahner. 

For over 25 years he did exactly this sort of work over 
the southeast for a large life insurance company, and of 
my own knowledge, since he came to the Farmers Home 
Administration, part of his duties has been to continually 
familiarize himself with current trends in agricultural 
credit, with new methods of farming and of farm opera- 
tions, with changing values of agricultural products, live- 
stock and real estate. 

Mr. Zabner has rare ability in cutting through unim- 
portant things, of analyzing a situation and getting at basic 
facts. He reports his findings in a concise, descriptive and 
clear manner. He knows what to look for in sizing up a 
loan situation. 

Though Mr. Zabner was in the insured mortgage section 
of the Farmers Home Administration, his duties were not 
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confined there. He frequently made trips to many states, 
travelling with State Directors, state and county personnel 
and with appraisers; he has been on hundreds of farms 
where the Farmers Administration has made loans of all 
kinds. He has attended many staff meetings and training 
sessions with state and county personnel. 

While Mr. Zahner may not actually hold an agricultural 
degree, I would most certainly rate him an agriculturist. 
He has been in farm work most of his life, has himself 
actively done farm work of all kinds and for many years 
owned and operated 800 acres in Alabama. He has first- 
hand practical agricultural experience, rather than theo- 
retical. He has kept alert and abreast of the times. He 
does hold an A.B. degree and was admitted to the Georgia 
Bar; he later specialized in real estate, banking, credit and 
mortgage loan law, all of which has contributed to an 
analytical mind. 

I reiterate that Mr. Zabner is fully qualified to handle 
any duty relative to the loan programs of the Farmers 
Home Administration or any other lending agency or insti- 
tution. 


Sincerely yours, 
Drxarp B. Lasseter. 
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Derenpants’ Exurr 19 
(Filed April 5, 1960) 
Tur American Lecion 
National Economie Commission 


1608 K Street, N. W. Telephone EXecutive 4811 
Washington 6, D. C. 


June 7, 1954 
Received June 8 
Hon. Philip Young, Chairman, 
U. S. Civil Service Commission, 
Washington 25, D. C. 


Re: Zahner, Kenyon B. 


Dear Mr. Youne: 


This letter is written to you to request that you recon- 
sider the case of the above referenced preference eligible 
since it is felt that the decision of the Appeals Examining 
Office, and the affirmation of same by the Board of Appeals 
and Review, is not proper in the light of all of the facts 
and circumstances and under the appropriate law and regu- 
lations. 

I am aware that there has been a voluminous amount of 
material written with reference to this appeal and it covers 
quite accurately all of the details. I will not, therefore, 
dwell on many of the specific points, but I would like to 
give you a brief outline of the reasons why I feel this par- 
ticular case should be reconsidered. 

This is an appeal from a reduction in force wherein no 
reassignment was offered on the grounds that the appellant 
was not qualified for any continuing position. This brings 
us to the first question, for as his appeal developed it was 
then held that Mr. Zahner was qualified for at least one 
position but was not capable of performing the functions 
without an undue interruption in his work. This office feels 
that this is an inequity, since the agency alleges that the 
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man is not qualified, and after the Commission’s investi- 
gation determines that the man is absolutely qualified they 
then veer from this position at the initial hearing and show 
that he cannot perform without undue interruption. 

Another basis for this appeal is the fact that the original 
decision did not make reference to much of the evidence 
in favor of Mr. Zahner. They apparently did not take into 
consideration the testimony of Dillard P. Lasseter, former 
Administrator of the Farmers Home Administration. Mr. 
Lasseter, at the original hearing testified that Mr. Zahner 
had been referred to him in reply to his request to be given 
the name of an individual who had, an outstanding reputa- 
tion in this field of work. Mr. Zahner was recommended 
and worked for Mr. Lasseter for many years performing 
many duties not specifically covered by his job description, 
and Mr. Lasseter testified that in his opinion Mr. Zahner 
was qualified to do any work or hold any position in the 
Farmers Home Administration. Apparently no weight was 
given to this testimony, or it was ignored. I have personal 
knowledge of this testimony as I represented Mr. Zahner 
at this hearing. 

At the hearing the representatives of the Farmers Home 
Administration rested their case in my opinion primarily 
of the fact that in their personal opinion the non-veteran 
incumbents were very well qualified for the positions they 
held. After listening to much testimony supporting this 
stand I asked them whether or not the fact that the incum- 
bent of a position was well qualified to hold it necessarily 
meant that Mr. Zahner was not qualified. They stated ‘‘No, 
our decision is that Mr. Zahner is not qualified’, yet during 
the hearing they offered no testimony to support this alle- 
gation, they merely gave many subjective reasons as to 
why the present incumbent was very well qualified, and 
since they were acquainted with the wording of the regu- 
lations, they answered my point blank question in such a 
manner so as to comply on the surface with the regulations. 
Nevertheless the evidence and the testimony submitted, 
other than this one short answer, merely tended to show 
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that the present incumbents of the positions were well 
qualified but not that Mr. Zahner was not. 

As to whether or not Mr. Zahner could assume the duties 
of the position without undue interruption, this was merely 
subjective reasoning on the part of the agency and they 
offered no substantial evidence other than their weak rea- 
soning such as—times have changed ; farming methods have 
improved; government loans were very large under this 
program and kept referring to $350,000.00 loans. 

Mr., Zahner testified that he has kept up with the chang- 
ing times, that he has attended numerous staff meetings, 
that he has kept current through the reading of literature 
on the subject and that he has been on many field trips, 
so as to be quite familiar with any small changes that have 
developed. Whether this is necessary or not is question- 
able, since the incumbents of other jobs must quite naturally 
become out of touch with some aspects of the work that 
they are not concurrently dealing with. They are no more 
well qualified than Mr. Zahner with the over-all picture. 
I cannot see why it is alleged that only Mr. Zabner had 
become unfamiliar with some of the minor changes or varia- 
tions. My impression is that the agency is trying to say 
that a man who is as well qualified as Mr. Zahner cannot 
assume a job without an undue interruption in the work 
because in recent years they have changed the interest rate 
with reference to these loans, or that because it is now 
believed that corn will grow somewhat better in this type 
of soil than was formerly believed. This is a ridiculous 
assumption. You might as well say that an Attorney who 
has not had a negligence case for two years is not qualified 
to handle one because of: recent Court decision on the sub- 
ject which may have reversed, or altered somewhat, some 
principles of two years past. 

Another ridiculous reason for upholding the agency is 
contained in the decision of the Board of Appeals and 
Review wherein they state Mr. Zahner is not qualified to 
assume the duties because the emphasis in the Farmers 
Home Administration is on rehabilitating the borrower 
rather than the safety features of the investment. Any 
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man who is so well qualified on a subject and has been 
successful for many years is undoubtedly qualified to grasp 
the distinction as to where he should place the emphasis. 
However, as Mr. Zahner has pointed out, he certainly does 
not feel that the Farmers Home Administration, makes 
loans purely on the basis of making the loan without any 
or little thought as to its financial soundness. 

As I stated before, the agency considered repeatedly 
$350,000.00 loans as a basis for justifying their allegedly 
strict analysis of Mr. Zahner’s qualifications, however, I 
seriously doubt if many of the people eligible for a loan 
from this agency borrow $350,000.00. 

In my experience, Mr. Chairman, the unfounded sub- 
jective reasons used to interpret the meaning of the phrase, 
without undue interruptions to the work, is as a practical 
matter a means by which individuals in the various agencies 
arbitrarily and capriciously disregard the Veterans’ Pref- 
erence Act of 1944. As an example of this I represented 
a man at a hearing recently wherein the agency officials 
supported their decision on the fact that all of his ex- 
perience was in government and he had no practical knowl- 
edge from private industry. While in Mr. Zahner’s case 
the agency, to support their subjective reasoning, state that 
much of Mr. Zahner’s experience was in private industry, 
and he had no, or very little, government experience. So 
im one case one agency states that government experience 
is of the essence, while in another case they arbitrarily say 
that experience in private industry is more important. 

In closing, I sincerely urge that you reconsider this mat- 
ter, for if these arbitrary decisions are allowed, based 
purely on individuals subjective reasoning, the Veterans’ 
Preference Act of 1944 is of no force and effect. 


Sincerely, 
Joun S. Mzars 
For Clarence W. Pird, 
Director, National Economic Commission. 
JSM/aeg 
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Derenpants’ Exurir 20 
(Filed April 5, 1960) 
August 4, 1954. 


Mr. Kenyon B. Zahner, 
1301 Abingdon Drive, 
Alexandria, Virginia. 


Dear Mr. ZAHNER: 


This refers to your letter of June 10, 1954 and other cor- 
respondence by you and in your behalf appealing from the 
adverse decisions of the Board of Appeals and Review in 
connection with the action of the Farmers Home Admin- 
istration, Department of Agriculture, which resulted in a 
separation from the position of Administrative Officer, 
GS-13, as a result of reduction in force. 

The Commissioners have fully considered all of the repre- 
sentations in your case. It has been determined after a 
complete review of all of the facts of record that the pre- 
vious decisions in your case were correct and they have 
accordingly been affirmed. 

You have raised a particular question regarding your 
qualifications for certain continuing positions in Farmers 
Home Administration. The record indicates that complete 
consideration has been given to your contention in this re- 
gard and that the determinations in each instance, which are 
within the authority of the Commission, have been prop- 
erly made on the basis of the qualifications record which 
you have furnished. 

Particular consideration was given to your request for a 
hearing to permit oral presentation by you and in your 
behalf. It was decided, however, that the issues involved 
and the matters to be resolved are adequately set forth in 
your appeal file and that a hearing could not be justified. 
Accordingly, your request for a hearing has been denied. 

The effect of the Commission’s decision is to affirm 
the previous action of separation by reduction in force. 
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This is a final decision in the Commission and exhausts 
your administrative remedies. 


By direction of the Commission: 


Sincerely, 
Pamir Youne, 
Chairman. 


CC: Director of Personnel Division, Farmers Home Admin- 
istration, Dept. of Agric. Director of Personnel, Depart- 
ment of Agric. Honorable James C. Davis, House of Rep- 
resentatives. John S. Mears, American Legion. President 
Bisenhower, attn: Mrs. Whitman. Col. Gilbert Brownell, 
Highlands, North Carolina. 
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Derenpants’ Exurr 21 
(Filed April 5, 1960) 


1301 Abingdon Drive, 
Alexandria, Virginia 


February 2, 1955 


Hon. Philip Young, Chairman, 
Civil Service Commission, 
Washington, D. C. 


Dear Mr. Youne: 


Please overlook my mailing this to your home—I do so 
only to be sure it reaches you in person. I cannot but 
deeply feel there are facts in my file that have escaped your 
attention, and I think it only fair that I write and tell you 
so, before I proceed further. 

My retention group is I-A, but nevertheless I was passed 
over in favor of others in lower retention groups. <A re- 
study by the Civil Service Commission of the 1953 amend- 
ments to the Veteran’s Preference Act has resulted in a 
recent ruling that an agency cannot pass over an eligible 
veteran and appoint a non-veteran, unless the Commission 
agrees the reasons for so doing are justifiable and sufficient. 
I reiterate that in my case the reasons are neither justifiable 
nor sufficient. 

After the ‘‘so-called’’ hearing of last April 5th, before 
only one person (at which no transcript whatever was 
taken), I was advised I was found ‘‘qualified under the ex- 
amining standards’’ but was not qualified to assume duties 
‘¢without further instruction, consequently, interruption to 
the work program.’’? This is the old over-worked and 
arbitrary excuse to defeat the real purpose of the Civil 
Service. I could and can do the work; there would be no 
interruption of the work program. 

To substantiate my statement, I particularly ask you to 
read the letters attached to my file, relative to my ability, 
qualifications, experience and background. Certainly the 
opinions of such substantial people who know me and my 
work over the years should carry greater weight than those 
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who know nothing of me nor my work. Also I request that 
you please review the facts set out in my appeal statements 
of January 21, April 28 and June 10, all in 1954. 

In view of the recent ruling of your Commission relative 
to the Veterans Preference Act, I request a review of my 
case so that justice may be done in accordance with the 
intent of the Congress. 


Sincerely yours, 
Kenyon B. ZanNen. 


For your convenience and ready reference, the letters 
referred to in the fourth paragraph are from: 


Robert M. Green: 


Vice-President the Prudential Ins. Co. of America in 
charge of its Canadian operations—he was formerly 
Treasurer of the Union Central. 


W. C. Dunkhorst: 


Treasurer of The Union Central Life Insurance Com- 
pany, Cincinati, Ohio. 


D. B. Lasseter: 
Formerly Administrator of the Farmers Home Ad- 
ministration. 

Stephen Pace, Americus, Ga.: 
Attorney-at-Law and former Congressman from Geor- 
gia. He was for years attorney for the Union Central 
and acted as my loan agent in southwest Georgia for 
years. 

Dr. Ralph E. Himstead: 
General Secretary of the American Association of Uni- 
versity Professors. 

James C. Davis: 
Congressman, Fifth Georgia District. 

John SS. Mears, for Chas. W. Bird: 


Director National Economic Commission of the Ameri- 
can Legion. 
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Derenpants’ Exurerr 22 
(Filed April 5, 1960) 


Mr. Kenyon B. Zahner, 
1301 Abingdon Drive, 
Alexandria, Virginia. 


Dear Mz. ZanNEE: 


Your appeal from a prior decision of the Commission, 
sustaining your separation from a position as Administrat- 
ive Officer, GS-13, in the Farmers Home Administration, 
Department of Agriculture, has been carefully considered 
by the Commission’s Board of Appeals and Review. 

When your position was abolished in the reduction in 
force, you were considered for placement in other positions 
in order to be retained. As a war veteran with retention 
standing in retention subgroup I-A, you had the right to 
displace any employee with lower subgroup standing from 
a continuing position for which you had sufficient qualifica- 
tions to render satisfactory service without undue interrup- 
tion. You were found to lack minimum qualifications for 
positions as Production and Subsistence Officer, GS-13 and 
Farm Ownership Loan Officer, GS-13. You met minimum 
standards for eligibility _as Emergency CreditOfficer, 


GS-18, but lacked the specialises skits nessanty ie 
the nt and continue the work without undue inter- 

in. S 1s the principal point stressed in your appeal 
~ OF the initial decision. 

The Board has reviewed your extensive experience in 
placing and servicing loans for the Union Central Life In- 
surance Company. However, this was an investment pro- 
gram in which emphasis was always placed on safeguard- 
ing the money loaned. The benefits to borrowers were al- 
ways subordinated to the safety of the investment. In the 
Farmers Home Administration, the emphasis is entirely 
on aid to borrowers, and the safety of the money loaned is 
secondary.’ While you are fully familiar with the basic 
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principles governing loans as investments, you lack special- 
ized knowledge of the use of loans as one method which 
must be coordinated with other methods for the rehabilita- 
tion of borrowers. This is the basis for the decision of your 
agency which was affirmed by the Commission’s Appeals 
Examining Office. The Board’s analysis supports this find- 


Since there is no error in the previous decision, your 
appeal is not sustained. The previous decision is accord- 
ingly affirmed. 

For the Commissioners: 


Sincerely yours, 
Joun BE. Brann, 
Chairman of Appeals and Review. 


ec: Mr. Dunton. Director of Personnel, Dept. of Agric., 
Washington 25, D. C. 
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Derenxpants’ Exuzsrr 23 
(Filed April 5, 1960) 
Pending in Bar 


Mr. Kenyon B. Zahner, 
1301 Abingdon Drive, 
Alexandria, Virginia. 


Dean Mr. Zannes: 


This refers to your letter of February 2, 1955, relative to 
the Commission’s decision in the matter of your separation 
from the Farmers Home Administration as a result of re- 
duction in force. 

You have evidently confused some of the matters recently 
discussed in the press and the issues in your case. The 
matters to which you now refer relate to Section 8, Veterans 
Preference Act and have to do with initial selections of 
candidates from registers established as a result of com- 


March 22, 1955. 


petitive examinations. On the other hand, your case is for 
consideration under Section 12, Veterans Preference Act, 
and regulations pursuant thereto. 

By letter of August 4, 1954, you were advised that the 
Commissioners had fully considered your case and rendered 
a final decision, exhausting your administrative remedies. 
I regret that I can offer no further assistance in the matter. 


Sincerely, 
Pamir Youne, 
Chairman. 
File retained in bar. 
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Derenpants’ Exurerr 24 
(Filed April 5, 1960) 
March 23, 1955. 


Honorable Olin D. Johnston, 


Chairman, 

Committee on Post Office and Civil Service, 
United States Senate, 

Washington 25, D. C. 


Dear Senator JOHNSTON : 


This refers to your letter of March 4, 1955 requesting 
a report on the case of Mr. Kenyon B. Zahner who was 
separated by reduction in force from the position of Ad- 
ministrative Officer, GS-13, Farmers Home Administration, 
U. S. Department of Agriculture. The requested report 
is attached hereto. 

Your first question relating to an apparent conflict in 
qualifications determinations is explained in the report. 
More directly however, there can be and frequently is a dif- 
ference between our examination standards from which we 
derive our minimum criteria for eligibility for certification 
to any class of positions, and the requirements for absolute 
qualification for any specific position. The Civil Service 
rules and regulations have always provided with respect 
to appointment from examination certificates. (a) the right 
of an appointing officer to select one candidate from a panel 
of three, and (b) the imposition of a probational or trial 
period upon any candidate so selected. The first proviso 
permits the appointing officer to use his judgment, within 
limits, in rejecting two of the three candidates as not spe- 
cifically qualified for the position to be filled; the second 
proviso gives him an opportunity to reject the selected 
candidate if he fails to measure up on the assignment. In 
Mr. Zahner’s case, it is not a question of whether he would 
be eligible for certification subject to the above conditions. 
The question is whether he can immediately, or after a 
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reasonably brief orientation period, assume and effectively 
discharge the full duties of the position he seeks in a satis- 
factory manner. Under a reduction-in-force reassignment 
he would not be subject to a probational or trial period. 
There is no conflict in the findings that he could be among 
those certified from an examination register, but does not 
meet all of the requirements which would warrant his selec- 
tion for the particular position in question. 

Your second question relates to a reference to policy con- 
cerning the security of emergency loans administered by 
the Farmers Home Administration. I, too, questioned the 
expression used in the letter of our Board of Appeals and 
Review dated May 24, 1954. I found that it was an ab- 
breviated restatement of information furnished our Board 
by the Director, Agricultural Credit Services, and later 
concurred in by the Secretary of Agriculture. The loans 
referred to are those under P.L. 38, 71st Cong., P-L. 115, 
83rd Cong., and silimar legislation. The portion of the 
statement of the Director, Agricultural Credit Services 
referred to is quoted: 


“The Farmers Home Administration administers a 
credit service to farmers and ranchers who are unable 
to obtain credit to continue their operations from pri- 
vate sources of credit. Unlike the loans made by 
private credit sources, the security for the loans from 
the Farmers Home Administration does not have the 
extra margin required by private lenders. For this 
reason, the Farmers Home Administration must loo 
to the success of its borrowers so that more income 
will be realized from their farming or ranching opera- 
tions to assure repayment of the loans. This means 
that the success of its borrowers is of paramount im- 
portance. In order that the Farmers Home Adminis- 
tration may maintain its excellent collection record, 
greater emphasis must be placed upow-the successrul 
operation of a farm or ranch. To assure the success 
of its borrasers, technical assistance in the manage- 
ment of the farms and ranches is provided in on 
to credit. e@ # @)9) 

Sonne 
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” ¥ believe that the foregoing furnishes you with the in- 
formation requested. If there is anything further that you 
desire on the subject, I shall be pleased to endeavor to 


furnish it. 


Sincerely, 


Pum Youne, 
Chairman. 
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Derenpants’ Exuzsrr 25 
(Filed April 4, 1960) 


Acrs or Concress ADMINISTERED BY THE FARMERS 


Home ADMINISTRATION 


° * * e 


[44] Pusric Law 38 (As Amenvep) 8lst Concness, Ist 


Szssion 


Acr Province ror Pzopuction Disaster Loans, Erc. 


[45] See. 2. 


(a) 


[46] (b) 


The Secretary is hereby authorized to make 
loans to farmers and stockmen for any agricul- 
tural purpose in any area or region where he 
finds that a production disaster has caused a 
need for agricultural credit not readily available 


from commercial banks, cooperative lending 
agencies, or other responsible sources. Such 
loans shall be made at such rate of interest, 
not to exceed 3 per centum per annum, and on 
such general terms and conditions as the Sec- 
retary shall prescribe for such area or region. 


Economic Disaster Loans 


The Secretary is authorized in connection with 
any major disaster determined by the President 
to warrant assistance by the Federal Govern- 
ment under Public Law 875, Highty-first Con- 
gress (42 U.S.C. 1855), as amended, to make 
loans to established farmers and stockmen for 
any agricultural purpose in the area covered by 
the determination of the President, if the Sec- 
retary finds that an economic disaster has also 
caused a need for agricultural credit that can- 
not be met for a temporary period from com- 
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mercial banks, cooperative lending agencies, the 
Farmers Home Administration under its regular 
loan programs, or other responsible sources. 
Such loans shall be made at such rate.of interest, 
not to exceed 3 per centum-per annum, and on 
such general terms as the Secretary shall pre- 
scribe for such area. 


Srecuat Lrvesrock Loans 


For a period of four years from the effective 
date of this sub-section loans for $2,500 or more 
may be made to established producers and feed- 
ers of cattle, sheep, and goats (not including 
operators of commercial feed lots) who have a 
good record of operations, but are unable tempo- 
rarily to get the credit they need from recognized 
lenders and have a reasonable chance of working 
out of their difficulties with supplementary financ- 
ing. After the expiration of the period specified 
herein, such loans may be made only for sup- 
plementary advances to producers indebted for 
loans made under this subsection, but no such 
loan shall be made in any event after July 14, 
1959. The loans may be made on such security 
as the borrower has available and for the time 
reasonably required by the needs of the bor- 
rower but not exceeding, in the first instance, 
a period of three years. The creditors of the 
applicant will not be asked to subordinate their 
indebtedness but must be willing to work with 
the borrower to the extent of executing standby 
agreements for such periods of time as is rea- 
sonably necessary to give the borrower a chance 
to substantially improve his situation. The 
loans shall bear interest at the rate of 5 per 
centum per annum and shall be made on such 
other terms and conditions as the Secretary shall 
prescribe. The loans shall be subject to ap- 
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; proval by a special commiittee-appointed -by the 
Secretary to serve for the particular area as 
determined by the Secretary. Loans exceeding 
$50,000 shall also be approved by the ‘Secretary. 
The committee shall consist of at least three 
members appointed by the Secretary from local 
persons having recognized knowledge of the live- 
stock industry. The committee shall perform 
such additional functions under this Act, includ- 
ing general direction of the servicing of the 
loans, as the Secretary may prescribe. The 
members shall serve at such compensation as 
the Secretary shall determine not exceeding $25 
for each day spent on the work of the committee 
and shall be entitled to receive transportation 
costs and per diem in accordance with standard 
Government travel regulations. 


Emercency Assistance iv FurnisHine Frzp anp SEED 


(a) The Secretary is authorized in connection with 
any major disaster determined by the President 
to warrant assistance by the Federal Govern- 
ment under Public Law 875, eighty-first Con- 
gress (42 U.S.C. 1855), as amended, to furnish 
to established farmers, ranchers, or stockmen 
feed for livestock or seeds for planting for stch 
period or periods of time and under such terms 
and conditions as the Secretary may determine 
to be required by thé nature and effect of the 
disaster: The Secretary may utilize the per- 
sonnel, facilities, property, and funds of any 
agency of the United States Department of Ag- 
riculture, including Commodity Credit Corpora- 
tion, for carrying out these functions and shall 
reimburse the agencies so utilized for the value 
of any commodities furnished which are not 
paid for by the farmers or ranchmen, and for 
costs and administrative expenses necessary in 
performing such functions. 
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(Note—Public Law 175 appropriating an additional amount 
to the Revolving Fund provided that when the Fund is 
used for loans under Section 2(c), the minimum loan limita- 
tion of $2,500 shall not apply.) 
° ° e ° es 
[49] Pusuic Law 727, As AMENDED, 83np ConcREss, 2ND 
Session 
An Act to provide emergency credit 
Sec. 1. 
Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That until June 30, 1959, the Sec- 
retary is authorized to make emergency loans for 
any agricultural purposes, except for refinancing of 
existing indebtedness, aggregating not to exceed 
$65,000,000 to farmers and stockmen in any area or 
areas where the Secretary determines that there is 
a need for such credit which cannot be met for a 
temporary period from commercial banks, coopera- 
tive lending agencies, the Farmers Home Adminis- 


tration under its regular programs or under the Act 
of April 6, 1949, or other responsible sources. 


Sec. 2. 

Loans under this Act shall 

(1) be made only to individuals or partnerships who 
are actively engaged in the operation of farms 
or ranches; 

(2) not exceed $15,000 in the case of any one loan; 

(3) not be made to any one borrower so as to in- 
crease the total indebtedness of such borrower 
under this Act to an amount in excess of $20,000 
(including principal and accrued interest) ; 

(4) be made at such rate of interest, not to exceed 
3 per centum per annum, and on such terms and 
conditions as the Secretary shall prescribe for 
area or areas; and 

(5) be secured by the personal obligation and avail- 
able security of the producer or producers. 


[431.8] 
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Derenpants’ Exursir 26 
(Filed April 4, 1960) 


Trriz 8—PrERSONNEL 
Cuarrer 26—Repvucrion 1x Force 
Szcrion 1—GeEnzERaL 


920. Puxrosz. The purpose of reduction-in-force 
procedure is to provide a uniform and equitable 
method whereby employees affected will be given 
due consideration with respect to veteran prefer- 
ence, length of Federal service and efficiency as 
competitive values. This chapter outlines the re- 
quirements and procedures that govern the fur- 
lough or separation of employees whenever it be- 
comes necessary to reduce force. 


921. Potrcy. Whenever reduction in force be- 
comes necessary, the following policies of the 


Department shall be observed: 


a. Place in competition all employees who per- 
form comparable duties within the broadest pos- 
sible area for practical operations to permit 
true competition and interchange of such em- 
ployees. 


Secrion 4—Repucrion-rn-Force Procepures 


Svussecrion 1—EstTasuisHMENT oF REDUCTION-IN- 
Force Lists 


936. EsranuisHmMent oF CompetiriveE LevELs. 
‘When the competitive area for reduction in force 
has been selected, it is necessary to group the 
jobs by competitive levels and to determine which 
levels to reduce. A competitive level includes all 
positions in the same grade, line of work, trade, 


[431.14] 
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or profession (although they may have different 
titles or different pay rates), with similar require- 
ments and responsibilities. Positions and em- 
ployees must be interchangeable in both directions 
to be placed in the same competitive level. 


Sussecrion 3—Norice to Emptoyvgzs AFFECTED BY 
Repucrion ux Force 


952. GeneraL Requmements. Each employee 
who is reached for action in reduction in force 
shall be given individual notice in writing before 
the action is taken. It must be received by the 
employee at least 30 full days before the action 
becomes effective. In computing this notice 
period, the day on which the notice is furnished 
to or received by the employee is not counted. 
Form AD-133 (Revised), 

‘“‘Notice to Employees Affected by Reduction in 
Force”? shall be used for this purpose. Where it 
is necessary for the completion of an operation 
to retain an employee lower on the register in 
active duty status longer than would be provided 
for employees higher on the register, retention in 
active duty status not to exceed 90 days from date 
of notice is permissible. 


954. Separations. When an employee is reached 
for separation by reduction in force he shall be 
given official written notice of the action. 


a. Status employees im retention groups I and IT. 
An employee in retention group I or II shall 
be given a 90-day notice of separation. Notices 
to employees in retention subgroup I-A plus 
‘ ghall show effective dates of separation which 


[431.16] 


[431.21] 
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shall expire not [431.15] earlier than the ex- 
piration of their statutory retention rights. 


Ky 
° es ° ° 


956. Contents or GenzRaL anp SprciaL Notices. 
Notices of a general nature must outline the cir- 
cumstances which may require a reduction in 
force, give the approximate date when action may 
be necessary, and state that specific notices shall 
be issued in advance of any action. All other 
notices must contain the following: 


a, Nature and effective date of the proposed 
action. 

b. The last day of active duty in the present 
position. This should not be more than 90 days 
after date of notice in any case. 


966.5 QuatiFicaTions FOR REASSIGNMENT. 2. 
Performance Requirements. The Retention Pref- 
erence Regulations require the reassignment of 
an employee to another position if the employee 
is qualified to perform the duties of the position. 
The employee’s qualifications must be taken into 
account in determining whether he can perform 
the duties of the position for which he is being 
considered. To be qualified, the employee must 
have the knowledges, skills, techniques, and adapt- 
ability required in the position. He must be capa- 
ble of assuming and performing acceptably the 
duties of the position without training in its basic 
fundamentals. However, a reasonable amount of 
instructions, depending upon the nature of the 
position, may be necessary in some cases to fa- 
miliarize the employee with the organizational 
structure, the workload, and any office policies 
and routines which must be followed in the appli- 
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cation of the basic knowledges, skills, and tech- 
niques required in the job. The employee shall 
have the right to be placed in another position 
unless there are facts from which it would be 
reasonable to conclude that his placement in the 

[431.22] position would cause undue interruption to the 
work program. 
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Derexpanre’ Exumrr 33 
(Filed April 4, 1960) 


1% Orpententional silo of peamuea (¥ ony) 
Assistant Chief, Disaster Loan Section 


Farmers Home Administration 
 Commed subaivisten 
Production Loan Division 


an Assistant. Chief of the Section; as such, recommenis policies anc pipa 

the sound planning, development and exezution of an effective provran 

and advisory assistance to olizible farm families; is priuarily reeponei hy 
participating in the development, interoretation and effective anplication\ef? 
operating policies, plans, methods and procelures pertaining to, and for 
eation of sound credit principles and officient administrative practices in ldgn 
makiny and loan servioiny activities involving: (1) the making and servicing o: 
disaster loans to furmers an stockmen who have suffered substantial damage as 
result of a production disaster, as authorized under Section 2 of Public Law 36 
(31st Concreas), as amended; (25 the making and servicinz of loans to bona fide 
fur farmers to enacle them to carry on their fur farming operations, as author- 
4zed under Section 1 of Public Law 38 (Slset Congress), ae amended, and prior 
lerislation; (3) the maxing and servicing of orchara loane to orchardists as 
authorized undor cublic Lew 665 (8lst Congress); (4) the servicing of accounte 
transferred to the Farmers Home Administration from the Regional Agricultural 
Credit Corporations (5) the servicing of securities; and (6) the haniling of 
liquidations; participates fully in the planning, developing and exeouting of a 


Af coche Gets ta ceguired, Gam the ether tide end noire pres ais 2 Ply 


he J 24 3 S2 


program for training and providing technical assistance to the Administratian's 
field officials throughout the nation to promote a proper understanding, inter= 
pretation and effective application of eatablished policies and approved methods 
in the administration of the above and related phases of agency program activities; 
through field travel and direct observation of operations at various field 
organizational levels, analysis of reports and other appropriate means, observes 
the prosress of, program activities and reconmerids such change in policy, procedure 
or method as may be conducive to more effective program operation; consults and 
advines with State Directors and representative $ne, Sobtotior & ests Pa 
national FHA policies and procedures relating’ to disaster, ore! ‘oan! 
activities in order most effectively to serve the needs in special or problem 
areas; recommends variations in national policy and procedure as are necessary to 
meet local situations or emergency problems; as necessary, consults with represen- 
tatives of the Solicitor’s Office, the Farm Credit Administration, Reconstruction 
Finance Corporation, insurance companies, non-fedoral oredit institutions and 
appropriate administrative officials of the Farmors Home Administration in an 
effort to coordinate common interests and promote the cooperation of such agencies 
toward achievement of FHA prograa objectives; when required, makes epecial field 
studies of agency operations in desiznated arcas where unusual admihistrative or 
technical problems exist with respect to the above phases of the program and 
advises with and assists field officials in devisiny plans and nethods in solving 
such probleas; shares responsips}ity. for analyst revi id recommending 
appropriete action on retro hs ces atteathe Ry axes cans, renewals, 
requests for delegation or modification of authority to field officials to handle 
such matters, problem cases, and other business submitted to the Washington office 
for technical advice or approval; when desiznated, acts for the Chief of the 


(isaste: Loan (Section during his absence from the office; and performs related work. 


* SS ae a 
3 Sad 


and specific objectives; 
3(¢) studies and keeps informed of economic conditions and 


consideration; 
‘analyses operating matters giving specisl attention to modification of policies 
which will more effectively integrate the insured mortgage loen 


1 esse apace te evqaized, axe the other cide endabiniecel aunccte Se Mh =| we—ertee-e 


| program into the over=ell policies and program of the Farmers Hom Administration; 
5 (@) gives advice and assistmce to program officials in acquiring investors in 
states where funds are not yet available; 
o(f) participates in making recomendations with regard to securing mabling lepislatioa 
‘which is needed to give impetus to or increase efficiency of operations of the 
insured mortgage program; us 
‘:(g) travels throughout the field, odeserving condi! in problem areas, conduct= 
| dag surveys with a view toward program development or underdeveloped areas, 
i and advising field officials on insured mortgace matters; . 
4. (h) maintains contacts and close working relationships with potential lenders in 
order to keep them currently advieed rerarding Fara Omership loans; 
\\{4) actively participates in the planning, development, and execution of educational 
"programs, and programs of training for staff and field officials in methods, policies 
| and procedures for use at state and county levels throughout the nation to promote 
| @ proper understanding, interpretation and application of insured mortgage policy 
ond ress . : 
\{) recommmds policies and procedures with respect to and participates in the pro- 
| wotdon, development, and maintenance of the public relations and informational 
| pmases of the insured mortcace progran activities; and performs related work. 
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Derzxpaxrs’ Exumrr 35 
(Filed April 4, 1960) 


(7) the servicing ef securities; 


‘Wenesy qguse fn exqaived wae the other chia ad aiietieaat pages cine 6 5 FG ae 


ae 
| 


(8) the handling of liquidations; 
participates fully in the planning, developing and executing of a program for training 
and providing technical asaistance to the Administration's field officials throughout 
the nation to promote a proper understanding, interpretation and effective application 
of established policies and approved methods in the aduinistration of the above and 
related phases of agency program activities; . 
through field travel and direct observation of operations at various field organisa- 
tional levels, analysis of reports end other appropriate means, observes the progress 
of program activities and recommends such ebange in poliey, procedure or method as may 
be conducive to mare effective progran operation; 
consults and advises with State Directors and representatives of the Salicitor's Office 
on national Farmers Home Administration policies and procedures relating to production 
Cisaster, special livesteck, econcsic disaster, fur and orchard loan activities in order 
most effectively to serve the needs in special or problem areas; . 
recommends variations in national policy and procedure as are necessary to meet local 
gituations or emergency problems; 
as necessary, consulte with representatives of the Solicitor's Office, the Farm Credit 

» Reconstruction Finanee Corporation, insurance companies, non-federal 
credit institutions and appropriate administrative officials of the Farmers Home Adminis- 
tration in an effort to coordinate common interests and promote the cooperation of suck 

toward achievement of Farmers Home Administration program objectives; 
makes special field studies of agency operations in designated areas 


loans, 
officials to handle 
Washington office for technical advice or approvals 
when designated, acte for the Chief of the Emergency Loan Branch during his ebsence from 
the offices . 
and perforns related worke 


KUOWLEDGE, SKILL AND ABILITY REQUIREMENTS: 
le A thorough knowledge of and belief in the programs and objectives of the Farmers 
Administration. 


6. Outstanding ability to 

gxin cooperstion of Jovernment 

end otherse 

9 Marked ebility to analyse and evaluate Energenay Loan program effectiveness and to 


reoumend appropriate courses of action for program isprovenat. . 
We Marked ability to speek and act for the Branch Chief on Energency Loan program 


matters and to express ideas clearly both orally and in writing. 
"\. Marked ability to interpret and apply pertinent laws, rules, regulations and 
policies and to draw correct conclusionse 
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Derenpants’ Exursrr 36 


(Filed April 4, 1960) 


GS-14s and GS-13s February 14, 1954 


PrrsonneL Drvision 

James A. Somerville GS-14 Vet 
C. Edwin Davis GS-13 Vet 
ExamMInaTIon Drvision 


J. William Howell GS-14 Vet 
Broadaway G. Frazier Vet 
Robert W. Chapline Non-Vet 
Bupger Division 


Charles C. Barnard Vet 
Almon T. Mace Non-Vet 
Berry C. Greene Non-Vet 
ADMINISTRATIVE ANALYSIS DrvIsion 


Cylar H. Van Natta GS-13 Non-Vet 


Finance Division 


(Finance Division Positions with Washington Headquarters which were affected 
by the Sl but which were not in the National Office Area of Com- 
petition! 


Robert G. paren GS-14 Non-Vet ea 1-30-54) 
GS-13 Vet 12-6-53 
GS-13 Non-Vet (Nationa Finance 
= 
ADMINISTRATIVE SERVICES DivISION 
Melvin V. Cole GS-13 Non-Vet 


Farm Ownersuir Drvision 


Kenyon B. er 
Hiram L. Welsh 


Propucrion Loan Division 


Stephen C. Hughes 
Leo C. Scene 
Jack Frost 
Clayton C. Case 


Orricz or THE ADMINISTRATOR 
Srarr CoNsULTANTS AND SPECIALISTS 
Charles Q. Kelley GS-14 Vet 
Lamar L. Murdaugh GS-14 Vet (RIF 1-31-54) 


Natrona, Fretp REPRESENTATIVES 


InrormaTion SraFF 


Philip S. Brown 
Floyd H. Lynn 
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Derenpant’s Exuurr 37 
(Filed April 4, 1960) 


GS-14s and GS-13s After ization 
February 15 through June 30, 1954 
OFFIcE OF THE ADMINISTRATOR 
Eli B. Whitaker GS-14 Non-Vet moos! Rock Hdqts.) 
Daniel L. Beals GS-13 Vet Omaha Hdqts.) 
InrorMATION Starr 
Philip S. Brown Vet 


Examination Drvision 


J. William Howell Vet 
Broadaway G. Frazier Vet 
Robert W. Chapline Non-Vet (St. Louis Hdqts.) 


Loan Division 
Stephen C. Hughes 


Farm Ownersuip Loan Branca 


PropuctIoN AND SussisteNce Loan Brancu 
Martin H. Williams 


Robert A. ains 
Clayton roms 


Warer Facrutizs Loan Brancu 


Cyril S. Allen 
Richard P. Maxey 


Emercency Loan Branca © 


Frank D. Pollard 
Albert C. Tate 
Jack Frost 


Nationan France Orsick 
Ws Louis, Missouri, Headquarters) 

peaners Liaison OFFICE 

GS-13 

PrrsonneL Drvision 
James A. Somerville GS-14 
C. Edwin Davis GS-13 
Bopoer anv Sratistics Drviston 


Charles C. Barnard GS-14 
Almon T. Mace GS-13 


Business Services Drvision 


Homer Allen - GS-14 
Cylar H. Van Natta GS-13 
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Derenpants’ Exurrr 39 
(Filed April 4, 1960) 


SratisticaL Materia. rv Connection WITH THE 1954 Re- 
puction-In-Force IN THE NationaL OFFICE AREA OF 
ComPETITION oF THE Farmers Home ADMINISTRATION 


GS-12 GS-13 GS-14 GS-15 


Number of people employed 2 71 
January 15, 1954 in competitive 

positions in National Office area 

of competition. 

Number of the above who were 

separated or demoted after reduc- 

tion-in-force notices been 

i to them. 


Number of employees separated or 
demoted who were the only em- 
ployees in their respective com- 
petitive levels. 

Number of people employed: July 1, 


1954 in competitive positions in 
the National Office area of com- 
petition. 


1 This employee separated by RIF 9-30-54. 
2 Five of these employees were demoted by reduction-in-force from grade 


14. 
3 One of these employees was demoted by reduction-in-force from grade GS-13. 
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Derenpants’ Exursir 40 
(Filed April 4, 1960) 


GS-1165-0 Loan Examination Serres 


[1] This series includes all classes of positions the duties 
of which are to administer, supervise, or perform work in- 
volved in the investigation, analysis, and evaluation of 
financial factors and credit risks relating to the extention of 
loans in which the Federal Government has an interest. 


* * * * * 


[3] Loan Examiner (Agricultural).—This specialization 
includes positions requiring application of a thorough 
knowledge and understanding of the technicalities of farm 
financing and credit and a general knowledge of farm op- 
erations, land use and value, production of various types 
of crops and livestock, prices, and markets in various farm- 
ing areas. Positions involving application of a technical 


knowledge in planning and supervising the management of 
farming operations in connection with farm loan activities 
are not included in this series. 
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Derenpants’ Exurerr 41 
(Filed April 4, 1960) 


August 18, 1954. 
Honorable Philip Young, 
Chairman, 
Civil ‘Service Commission, 
Washington 25, D. C. 


Dear Mr. Younc: 


I appreciate very much your thoughtfulness in writing 
me on August 9 about certain statements which were furn- 
ished the Commission as a part of the evidence in the re- 
duction-in-force appeal filed by Kenyon D. Zahner, a former 
employee of the Farmers Home Administration. 

Tt has been reported to me that this matter was reviewed 
very carefully by members of my staff and that the Depart- 
ment’s letter of June 24, 1954, addressed to the Commission 
was carefully prepared to explain the emphasis which is 
given to certain credit factors in the administration of the 
loan programs of the Farmers Home Administration as dis- 
tinguished from the factors which are commonly em- 
phasized by other established sources of credit. Taking 
into account the fact that the FHA restricts its lending to 
farmers who are unable to obtain required financing from 
other lenders, we feel that its collection record is a good 
indication of the attention which it properly should give to 
the safety of the funds loaned. 


Sincerely yours, 
/s/ B. T. Benson, 
Secretary. 
KLScott :rby 
8-18-54 
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Derenpants’ Exurrr 43 
(Filed April 4, 1960) 


Insurep Farm Loans 


Information For Lenders 
Revised October 1956. 


U. S. Department of Agriculture Farmers Home 
Administration 


[2] The insured farm loan program makes available to 
farmers and ranchers a supplemental source of credit and 
encourages the use of private capital in place of direct Gov- 
ernment loans. Through this program which is carried on 
by the Farmers Home Administration, an agency in the 
U. S. Department of Agriculture, private lenders can ad- 
vance funds to eligible farmers to buy land, improve their 
farms, and refinance their debts. 

Payments on principal and interest are fully guaranteed 
by the Government. All loan-making and servicing opera- 
tions are handled by the Farmers Home Administration 
without cost to the lender. 

Lenders receive 3/4 percent interest. 

The insurance endorsement on each loan carries a 5-year 
repurchase agreement. 

The loans are easily assigned to other investors. The 
mortgages for insured loans run to the Government. The 
lender holds only the insured note. 

Loans are made only to farmers unable to obtain the 
necessary credit through usual credit channels at reason- 
able rates and terms. 


Loans for Farm Ownership and Soil and Water 
Conservation 


Two general types of loans can be insured by the Farm- 
ers Home Administration: farm ownership loans author- 
ized by the Bankhead-Jones Farm Tenant Act, as amended, 
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(7 U.S.C. 1000 et seq.) and soil and water conservation 
loans authorized by the Act of August 28, 1937, as amended 
by Public Law 597, 83d Congress (16 U.S.C. 590r-590x-3). 


[5] Farm ownership loans are made to purchase family- 
type farms, enlarge undersized farms, and develop farms. 

In addition under recent amendments farm ownership 
loans can now be made, under certain conditions, solely 
for the purpose of refinancing the existing debts of farmers. 

Soil and water conservation loans are advanced to pay 
cash costs of materials, supplies, equipment, and services 
directly related to applying or establishing soil conserva- 
tion practices; water development, conservation and use; 
drainage; establishing and improving permanent pasture ; 
and sustained yield forestation. 


[6] Farm ownership loans to purchase land may not be 
made if the fair and reasonable value of the farm will be 
more than the average value of the efficient family-type 
farms in the county. This value has been established in all 
agricultural counties. The law limits the loan to 90 percent 
of the reasonable value of the farm as improved; however, 
the entire amount of the loan is guaranteed. 

Soil and water conservation loans may be made to 
individuals in amounts up to $25,000 and to nonprofit in- 
corporated associations in amounts up to $250,000. 
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Derenpants’ Exursrr 44 
(Filed April 4, 1960) 


Emercency Loans 


Available in Designated Areas 


U. S. Department of Agriculture Farmers Home 
Administration 


Where Loans are Made 


Production emergency loans are made in areas designated 
by the Secretary of Agriculture where (1) serious losses in 
agricultural production have occurred as a result of 
drought, floods, storms, or some other natural calamity, and 
(2) there is a widespread need among the farmers of the 
area for credit to continue their normal farming opera- 
tions and such credit cannot be obtained through com- 
mercial banks, cooperative lending institutions, or other 
responsible sources. These loans are authorized by Public 
Law 38, 8lst Congress, as amended. 


How Areas are Designated 


When an emergency arises, the Farmers Home Adminis- 
tration State Director, acting on information obtained 
through and recommendations by local agricultural lead- 
ers, groups, and agencies, reports to the agency’s Admin- 
istrator in Washington. The report describes the nature 
and extent of the emergency, furnishes estimates of damage 
and losses sustained, and gives factual information con- 
cerning the availability of local credit and need for emer- 
gency credit. A recommendation for designation of the 
area is made to the Secretary if such action is justified. 


Who is Eligible 


Any established farm owner or farm operator in a desig- 
nated area, who is primarily engaged in farming is eligible 
if he (1) has suffered a substantial production loss because 
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of the drought, flood, storm, or other natural calamity, (2) 
is unable to obtain from other lenders the credit required 
to continue his normal operations, and (3) has reasonable 
prospects for success with the assistance of a loan. 


Loan Purposes 


Loans may be made for the purchase of feed, seed, ferti- 
lizer, replacement equipment and livestock; for other essen- 
tial farm and home operating expenses; and for the re- 
placement or repair of buildings, fences, drainage and 
irrigation systems on individual farms that were damaged 
or destroyed by the disaster. Loans may not be made for 
refinancing existing debts or to compensate applicants for 
their losses. 


Repayment Terms 


Loans bear 3 percent interest and are scheduled for re- 
payment over the minimum period of time consistent with 
the borrower’s ability to repay. Ordinarily these loans are 
scheduled for repayment in 1 to 5 years, depending on pur- 
poses for which loans are made; however, loans for repair 
or improvement of real estate may be scheduled over longer 
periods, usually not to exceed 10 years. Amounts advanced 
for crop production purposes are repayable when the in- 
come that is derived from the sale of the crops produced 
with the loans is received. 


Security Requirements 


Loans are secured by (1) a first lien on all crops to be 
produced with the loan and on all livestock, farm machinery, 
and farm equipment purchased with the loan funds, (2) 
the best lien obtainable on all other crops growing or to 
be grown, and (3) whenever necessary, the best lien ob- 
tainable on livestock, farm machinery, and farm equipment 
already owned by the applicant. Real estate security is 
always required when advances are made primarily for im- 
provements to real estate, and in other instances when 
necessary to protect the Government’s interest. 
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Economic Emercency Loans 


Public Law 38, 81st Congress, as amended, also provides 
authority for making agricultural loans where the Presi- 
dent has designated major disaster areas under Public Law 
875, 81st Congress, provided the Secretary of Agriculture 
determines that economic conditions in the area resulting 
from the disaster have caused a need for agricultural credit 
that cannot be met by existing credit sources. These loans 
are made under the same policies as those governing pro- 
duction emergency loans, except that applicants are not 
required to establish a production loss. 


SpecraL Emercency Loans 


Public Law 727, 83rd Congress, as amended, provides 
authority for making emergency loans for agricultural pur- 
poses in other areas. These loans may be made in areas 
where the Secretary of Agriculture determines there is a 
need for such credit which cannot be met for a temporary 
period from commercial banks, cooperative lending 
agencies, the Farmers Home Administration under its reg- 
ular programs or under Public Law 38, 81st Congress, as 
amended, or other responsible sources. 

The terms and conditions under which these loans are 
made are similar to those for other types of emergency 
loans except that no special emergency loan can exceed 
$15,000 and no loan may be made which would cause the 
total indebtedness of a borrower under this Act to exceed 
$20,000. Like other emergency loans, these loans cannot 
be made to refinance existing indebtedness. The authority 
for these loans expires June 30, 1959. 
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Derenpants’ Exarsrr 45 
(Filed April 4, 1960) 


TruMBNAIL SKETCH OF THE FanMeRS HomE ADMINISTRATION 


U. S. Department of Agriculture Farmers Home 
Administration 


° e ° ° * 


Farm ownership loans are made to buy family-type 
farms, enlarge undersized farms, develop farms, and re- 
finance debts. Loans are made from funds advanced by 
private lenders and insured by the Government, or from 
annually appropriated funds. In either case they are amor- 
tized for periods up to 40 years and may be repaid in less 
time through larger payments in good years. Loans may 
not be made to purchase a family-type farm if the fair and 
reasonable value of the farm is more than the average value 
of efficient family-type farms in the county. Insured loans 
are limited to 90 percent of the fair and reasonable value 
of the farm. 


Emergency loans are made in designated areas where 
farmers and ranchers temporarily are unable to obtain 
needed credit from local sources. Areas are designated 
when natural calamities such as drought or floods result 
in widespread production losses or when economic con- 
ditions bring about a need for emergency credit. Loans 
may be made for the purchase of feed, seed, fertilizer, re- 
placement equipment and livestock, and for other essential 
farm and home operating expenses. Loans may not be 
made to refinance debts or compensate applicants for their 
losses. Loans are scheduled for repayment in accordance 
with the borrower’s ability to repay. Loans for crop pro- 
duction are usually scheduled for repayment when income 
from the crop is normally received. The size of the loan 
varies considerably depending upon the system of farming 
to be financed and the actual needs of the applicant. The 
average emergency loan is for approximately $1,800. 
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Derenpants’ Exutsir 46 
(Filed April 4, 1960) 
Farm Ownersoie Loans 


U. S. Department of Agriculture Farmers Home 
Administration 


Farm ownership loans are made by the Farmers Home 
Administration primarily to help farm families become 
owners of family-type farms. The loans are made to buy 
land, improve land and buildings, and refinance debts. 

The program serves farmers who are unable to obtain 
from other lenders the credit needed to carry on successful 
farming operations. 

Applications from eligible veterans are given preference 
in the making of farm ownership loans. 

Farm ownership loans are made from funds advanced 
by private lenders and insured by the Farmers Home Ad- 
ministration and from annual appropriations from Con- 
gress. The same standards for farms and farmers’ 
eligibility are followed for both insured loans and loans 
made from appropriated funds, but the amount of the in- 
sured loan cannot exceed 90 per cent of the value of the 
farm. 

Here are answers to questions often asked about farm 
ownership loans: 


Am I Eligible for a Loan? 
You are eligible for a farm ownership loan: 


(1) If you are a citizen of the United States; 

(2) If you are unable to obtain adequate credit at reason- 
able rates and terms from other lenders; 

(3) If you have the necessary experience or training and 
managerial ability ; 

(4) If you plan to live on and operate the farm; 

(5) If you have or are able to obtain the operating capi- 
tal, including livestock and equipment, that you will 
need ; 
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(6) If you will agree to endeavor honestly to carry out 
recommended farm management practices; 

(7) If you are applying for a loan on a family-type farm 
you must be a farm owner, farm tenant, farm laborer, 
or sharecropper who obtains, or recently obtained, a 
substantial portion of his income from farming, or 
you must be a veteran with previous farming experi- 
ence or training; 

(8) If you are applying for a loan on a farm that is 
smaller than a family-type farm you must be an 
owner-operator, an established farmer carrying on 
substantial farming operations, and you must be 
spending the major portion of your time farming. 


What is a Family-Type Farm? 


A family-type farm is a farm that will produce sufficient 
income to give you a reasonable standard of living, enable 
you to pay your operating expenses and your debts, and 
have a reasonable reserve for emergencies. It is a farm 
that can be and will be managed by you and will be worked 
mainly by you and your family except perhaps at planting 
and harvesting time. 


If I am Eligible What is the Next Step? 


After the county committee finds that you are eligible, 
you will work out a farm and home plan to make the best 
use of land, labor, livestock, and equipment. The Farmers 
Home Administration county supervisor will help you com- 
plete this plan. Before a loan is made it must be clear that 
you will have enough income from the planned operations 
to meet your farm operating and family living expenses 
and to repay the loan and other debts. You will be ex- 
pected to follow the farm and home plan developed with 
the help of the county supervisor. 
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How Much Can I Borrow? 


The total amount of money borrowed may not be more 
than the fair and reasonable value of the farm as decided 
by the county committee. 

This value is based on either the long-time earning capac- 
ity or the normal market value of the farm as determined 
by an appraiser. 

A loan to purchase or enlarge a farm may not be made 
for more than the average value of the efficient family-type 
farms in your county. This value has been established for 
each agricultural county. 

When a bank, insurance company, or private individual 
advances funds for a loan, and it is insured by the Farmers 
Home Administration, the loan may not exceed 90 percent 
of the fair and reasonable value of the farm. For this reason 
if you are getting an insured loan you will have to make 
a down-payment on the farm you wish to buy or have an 
equity in the farm you wish to improve or enlarge. 


How Much Should I Pay Each Year? 


The payments on your loan are arranged so that if you 
pay the same amount each year the loan will be paid up 
the year your last payment is due. 

You will be encouraged to make large payments in years 
of good income to build up a reserve that may keep your 
loan in good standing during years of low income. Pay- 
ments may be made at any time and interest will be charged 
only on the amount that is unpaid. 

You will be required to pay taxes and property insurance 
premiums as they fall due. 


How Long Does a Loan Extend? 


Farm ownership loans may be made for periods up to 40 
years. However, if at any time you could have your loan 
refinanced at the rates and terms prevailing in your com- 
munity, you would be required to do so and to pay off your 
Farmers Home Administration direct or insured loan. 
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What Security Would I Give? 


Farm ownership loans are secured by @ first or second 
mortgage on your farm. The loans can be secured by a 
second mortgage when any prior mortgage does not con- 
tain provisions which might jeopardize the security posi- 
tion of the Government or your ability to repay the farm 
ownership loan. 


What Records Must I Keep? 


If you operate a family-type farm you will need to keep 
records of income and expenses to show the results of the 
year’s operations. At the end of the year the county super- 
visor will help you analyze these records to determine the 
changes you need to make to further improve your farm- 
ing operations. 
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Dergexpants’ Exuzrr 49 
(Filed April 4, 1960) 


Terormation For Farmers Homes Apmnuvsrration County 
CoMMITTEEMEN 


US. Department of Agriculture Farmers Home 
Administration 


April 1957 
r ° ° ° ° 


[8] Farm ownership loans are made for the purpose of 
buying, enlarging, and improving family-type farms and 
for refinancing certain debts. Loans are made from pri- 
vate capital fully guaranteed by the Government and from 
funds appropriated annually by Congress. Loans are am- 
ortized for periods up to 40 years and can be paid in less time 
through larger payments in good years. Insured loans are 
limited to 90 percent of the fair and reasonable value of the 
farm, since a 10 percent equity is required. 

Primarily as a part of the Rural Development Program, 
farm ownership loans also may be made to owners of units 
that are smaller than family-type farms to improve the 
living and operating conditions on such units and to re- 
finance debts incurred for agricultural purposes. Some 
owners of less than family-type farms in areas not included 
in the rural development program may qualify for such 
loans under special circumstances. 


[10] Production emergency loans are made in areas desig- 
nated by the Secretary of Agriculture where (1) serious 
losses in agricultural production have occurred as a result 
of drought, floods, storms, or some other natural calamity, 
and (2) there is a widespread need among the farmers of 
the area for a temporary source of credit to continue their 
normal farming operations and such credit cannot be ob- 
tained through banks, cooperative lending institutions, or 
other responsible sources. These loans are expected to be 
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repaid as rapidly as possible. Usually advances for current 
operating expenses are scheduled for repayment at the 
end of that crop year. However [11] loans for replacement 
of capital items may be scheduled for longer periods. Loans 
cannot be made to reimburse farmers, directly or indirectly, 
for losses caused by the emergency nor are they made to 
refinance existing indebtedness. 

Economic emergency loans are made only in areas desig- 
nated by the President as major disaster areas, and where 
the Secretary of Agriculture also determines that economic 
conditions in the area resulting from the disaster have 
caused a need for agricultural credit which cannot be met 
by existing credit sources. These loans are made under 
the same policies as those governing production emergency 
loans, except that applicants are not required to establish 
a production loss. Emergency loans of both types are made 
from a revolving fund. 
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Derenpants’ Exurrr 50 
(Filed April 4, 1960) 


Loan Proceam or THE Farmers Home ADMINISTRATION 


Prepared as an information aid, in explaining the Farmers 
Home Administration program to agricultural leaders of 


other countries. 


U. S. Department of Agriculture Farmers Home 


[7] 


Administration 
Washington 25, D. C. 


May 1957 


B. Farm Ownersure Loan 


These loans assist farm families to become successfully 
established on adequate farmily-type farms. Farm owner- 


ship loans are made either from funds furnished by private 
lenders and insured by the Farmers Home Administration 
or from funds borrowed from the U. S. Treasury as author- 
ized by Congress. During 1956 insured loans totaled $35,- 
400,000 and direct loans $27,200,000. 


To Be Eligible An Applicant Must: 


1. 


Be unable temporarily to obtain adequate credit from 
other sources at reasonable rates and terms. 


. Be citizen of the United States and of legal age. 


. Have good character. 


. Have the necessary experience or training and mana- 


gerial ability to operate a family-type farm. 


. Unless a veteran, obtain or recently have obtained 


substantial portion of his income from farming 
operations. 


. With the assistance of local county Farmers Home 


Administration supervisors plan a sound farming 
operation which will provide the family with an ade- 
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quate level of living, pay farm operating and main- 
tenance costs, and pay debts. 


. Agree to keep records and accounts on the farm and 


home operations each year during the period of the 
loan. 


. Agree to operate the farm according to the farm and 


home plan and to follow recommended farm and home 
management practices. 

Agree to spend the major portion of his time farm- 
ing and to obtain the major portion of his income 
from farming. 


. When able to obtain adequate credit from other 


lenders, at reasonable rates and terms, agree to accept 
such credit and repay the balance of the loan from 
the Farmers Home Administration. 


Loan Funds May Be Used To: 


. Buy an adequate family-type farm or buy land to en- 


large an undersized form. 


. Provide necessary water, and water facilities. 
. Provide basic land and soil improvements. 


Construct, repair, and improve buildings necessary for 
successful operation of a family-type farm. 


. Refinance existing debts if the applicant’s total debts 


6. 


do not exceed the value of his real estate and chattels 
and if the applicant will be able to place his operations 
on a sound basis if his debts are refinanced on more 
favorable terms and conditions. 

Pay authorized fees. 


Loan Terms and Repayment Policies Are: 
L 


2. 


On insured loans, 31 percent interest and 1 percent 
loan insurance charge on the unpaid principal. 

On direct loans, 44% percent interest on the unpaid 
principal. 
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3. Payments are due on January 1 each year. Borrowers 
are encouraged to. build reserve by paying ahead of 
schedule. 

4. Loans are amortized over periods up to 40 years. 


[9] Special Requirements Are: 


1. Loans for farm purchase cannot exceed the county 
average value of efficient family-type farms. 

2. Loans cannot exceed the fair and reasonable value of 
the farm established by the Farmers Home Adminis- 
tration county committee. 

3. Insured loans are limited to either 90 percent of the 
county committee’s valuation of the farm, or 90. per- 
cent of the total cost of acquiring and developing the 
farm, whichever is less. 


Security Requirements Are: 


1. A first or second real estate mortgage. 

2. Buildings insured against loss by fire or other casual- 
ties. 

3. Real estate taxes must be paid. 


* * = * 
[16] F. Emercency Loans 


These loans are used to assist farmers in emergency 
areas to continue farming. They are made from a revolving 
fund established by Congress. During 1956 $75,670,000 
was loaned. 


To be eligible an applicant must: 


. Be an established farmer in a designated emergency 
area. 

. Be engaged primarily in farming or livestock produc- 
tion. 

. Be unable temporarily to obtain needed credit from 
banks or other responsible sources. 

. Have good character. 
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5, Have the resources, experience, and managerial ability 
deemed necessary for the success of the operation. 

6. If applying for a production emergency loan, have 
suffered substantial loss due to the emergency. 

7. Have reasonable prospects of repayment and return 
to private credit. 


Loan funds may be used in designated areas to: 


4. Purchase feed, fuel, seed, fertilizer, and farm and 
home supplies. 

2. Replace livestock lost in the disaster. 

3. Replace or repair farm and home equipment. 

4. Replace or repair farm buildings, fences, drainage 
or irrigation systems damaged as a result of the emer- 
gency. 

5. Level land and remove debris resulting from the emer- 
gency. 

[17] 6. Pay current taxes on real property when necessary. 

7. Pay water charges necessary to the operation. 

8. Make minor repairs or improvements to farm water 
supplies. 

9. Pay labor, machinery hire and other essential ex- 
penses. 


Loans may not be made to: 


1. Refinance existing debts. 
2. Pay cash rent. 
3. Enable borrowers to expand his normal operations. 


Loan terms and repayment plans are: 


1. Interest rate 3 percent on unpaid balance. 
2. Loans for production of crops repaid as crops are sold. 
3. Loans for feed repaid as livestock or livestock prod- 
uets are sold. 
. Loans for replacement of equipment, building repairs, 
or similar purposes, may be scheduled over a longer 
period. 
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Security requirements are: 


. A first lien on crops produced with loan funds. 

A first lien on livestock and equipment purchased with 
loan funds. 

- The best lien obtainable on all other crops. 

. When necessary, the best lien obtainable on livestock 
and equipment owned when loan was made. 

. When necessary, the best lien obtainable on real estate. 

. Agreement for division of income when livestock is 
subject to a prior lien. 
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MemoranpDum 
(Filed October 26, 1959) 


Unrrep Srarzs Distnicr Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1396-58 


Kenyon B. ZaAHNER, PLAINTIFF, 
v 


Ezra Tarr Benson, ET AL., DEFENDANTS 


Plaintiff was an Administrative Officer, GS-13 (insured 
mortgage specialist) for the Farmers Home Administra- 
tion of the Department of Agriculture. On April 14, 1954 
he was separated from the service in an alleged reduction 
in force brought about in an agency-wide reorganization. 

The basis for the decision of the Agency was stated in 
a letter to plaintiff from John E. Blann, Chairman of the 


Board of Appeals and Review of the United States Civil 
Service Commission, as follows: 


“The Board has reviewed your extensive experience 
in placing and servicing loans for the Union Central 
Life Insurance. However, this was an investment pro- 
gram in which emphasis was always placed on safe- 
guarding the money loaned. The benefits to borrowers 
were always subordinated to the safety of the invest- 
ment. In the Farmers Home Administration the em- 
phasis is entirely on aid to borrowers, and the safety 
of the money loaned is secondary. While you are fully 
familiar with the basic principles governing loans as 
investments, you lack specialized knowledge of the use 
of loans as one method which must be coordinated with 
other methods for the rehabilitation of borrowers. 
This is the basis for the decision of your Agency which 
was affirmed by the Commission’s Appeals Examining 
Office. The Board’s analysis supports this finding.”’ 
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Such a basis for the decision of the Agency to separate 
plaintiff from the service constituted an unlawful standard. 
It is arbitrary and capricious and of no legal efficacy. 
Plaintiff is entitled to the position from which he was 
illegally removed or to one comparable to it. The Secre- 
tary of Agriculture is hereby ordered to restore plaintiff 
to his former position or to one comparable to it in the 
Department of Agriculture. Counsel for the plaintiff will 
submit the appropriate findings of fact, conclusions of law 
and judgment not inconsistent with this memorandum. 


/3/ Evwarp M. Curran, 
Judge. 
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Foxpres or Fact anp Conciusions oF Law 
(Filed November 10, 1959) 


Unrrep Srares Disrricr Court ror THE DtsrricT oF 
CoLuMBIA 


Civil Action No. 1396-58 
Kenyon B. ZaAHNER, PLAINTIFF, 


Vv. 


Ezra Tarr BENSON, ET AL., DEFENDANTS 


The above entitled action came on for trial before this 
Court without a jury on April 23, 24 and 27, 1959. Wit- 
nesses were heard and documentary evidence was received. 
Thereafter the parties submitted briefs on the law and 
facts. The Court having considered the evidence, the 
written arguments of Counsel and the pertinent decisions, 
laws and regulations, makes the following findings of fact 


and conclusions of law: 


Frsprves or Fact 


1. The plaintiff is a citizen of the United States and 
a resident of the State of Georgia. 

2. Defendant Ezra Taft Benson is the duly appointed 
and qualified Secretary of Agriculture of the United States. 

3. Defendants Roger W. Jones, Barbara Gates Gunder- 
son and Frederick J. Lawton are the duly appointed acting 
and qualified members of the United States Civil Service 
Commission. 

4. Plaintiff enlisted in the United States Navy April 1, 
1918 and served continuously until he was honorably dis- 
charged March 9, 1919. 

5. Plaintiff received an excepted appointment to the posi- 
tion of consultant in the Farmers Home Administration, 
U. S. Department of Agriculture, hereinafter referred to 
as the Agency, March 8, 1949, and thereafter, in January 
1950, the plaintiff received an eligible rating at the GS-13 
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level in the optional field of banking and finance, and there- 
after, on April 30, 1950, the Agency converted the plain- 
tiff’s excepted appointment to a competitive appointment 
allocated as Administrative Officer GS-13 in the Farmers 
Ownership Division of the Farmers Home Administration, 
in which position he served continuously until April 14, 
1954. 

6. Plaintiff was separated from his employment on 
April 14, 1954 as the result of a reduction-in-force action 
by the Agency 

7. On January 15, 1954, the date of the notice of reduc- 
tion in force, and thereafter, plaintiff’s efficiency rating was 
‘“good’’ or better, to wit ‘‘satisfactory.”’ 

8. Plaintiff was denied assignment by the Agency to any 
of the continuing positions occupied by nonpreference em- 
ployees retained with lower sub-group standings, and the 
plaintiff appealed this action to the U. S. Civil Service 
Commission. 

9. The Board of Appeals and Review acting for the Civil 
Service Commissioners denied plaintiff’s appeal in a letter 


to plaintiff dated May 24, 1954 (plaintiff’s Exhibit 6). This 
letter signed by John E. Blann, Chairman, acknowledged 
the qualifications of plaintiff to Grade GS-13 positions as 
Emergency Loan Officer in the Farmers Home Administra- 
tion and stated the basis of the denial of plaintiff’s assign- 
ment rights as follows: 


‘<The Board has reviewed your extensive experience in 
placing and servicing loans for the Union Central Life 
Insurance. However, this was an investment program 
in which emphasis was always placed on, safeguarding 
the money loaned. The benefits to borrowers were 
always subordinated to the safety of the investment. 
In the Farmers Home Administration the emphasis 
is entirely on aid to borrowers, and the safety of the 
money loaned is secondary. While you are fully 
familiar with the basic principles governing loans as 
investments, you lack specialized knowledge of the use 
of loans as one method which must be coordinated with 
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other methods for the rehabilitation of borrowers. 

is is the basis for the decision of your Agency which 

as affirmed by the Commission’s Appeals Examining 
ORE “The Board's analysis are this imding.” 

10. Plaintiff thereafter further appealed to the Civil 

Service Commissioners, and on August 4, 1954, Philip 

Young, Chairman of the said Commission, approved the de- 

cision of Chairman Blann of the Board of Appeals. This 

exhausted plaintiff’s administrative remedies. 
11. Plaintiff was unemployed for many months during 
the period following his separation. Plaintiff instituted 


tbe original eetreanone emo: 


Conctusions or Law 


1. The Court has jurisdiction of the parties and the sub- 
ject matter. 

2. Plaintiff, as a veteran and an employee in the Com- 
petitive Civil Service, was entitled as a matter of law to all 
of the rights, benefits, privileges and preferences of the 
Veterans Preference Act of 1944. 

3. The basis for the action of the Agency and the Civil 
Service Commission in separating plaintiff, as stated in 
Finding Number 9, considering the facts of this case consti- 
tuted an unlawful standard, was inadequate, arbitrary, 
capricious and of no legal efficacy, and must be set aside. 

4, Plaintiff was not guilty of laches. 

5. Plaintiff is entitled to be reinstated forthwith retro- 
actively as of April 14, 1954, to a position as Emergency 
Loan Officer Grade GS-13 or to a position comparable to 
it in the Department of Agriculture, and to be granted the 
benefit of all rights, benefits, emoluments and privileges 
flowing from the continuity of service from the date of, his 
wrongful separation to the date of his restoration as if said 
separation had not taken place. 

Let judgment for the plaintiff be entered accordingly. 

/8/ CuRBAN, 
Judge. 
Dated: November 10, 1959. 
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JUDGEMENT 
(Filed November 10, 1959) 


Unrrep Srares District Court rok THE 
Disrricr or CoLUMBIA 


Civil Action No. 1396-58 


Kenyon B. ZAHNER, PLAINTIFF, 
v. 
Ezra Tarr Benson, ET AL., DEFENDANTS 


This cause coming on to be heard before the Court with- 
out a jury on April 23, 24 and 27, 1959, and the Court having 
heard and considered oral and documentary evidence and 
the arguments of Counsel for the parties, and the Court 
having made its Findings of Fact and Conclusions of Law 
and having ordered Judgment for the plaintiff and against 
the defendants, it is this 10th day of November 1959 


OrpERED, ADJUDGED anp DecreeEp that 


1. Kenyon B. Zahner was entitled on April 14, 1954, to 
assignment to a position in the Farmers Home Administra- 
tion, U. S. Department of Agriculture, at Grade GS-13, held 
by nonpreference employees retained with lower sub-group 
standings and in particular to positions at that grade as an 
Emergency Loan Officer. 

2. The defendants, and each of them, are hereby ordered 
and directed forthwith to reinstate and assign Kenyon B. 
Zahner retroactively to the date of April 14, 1954, to a 
position as Emergency Loan Officer in the Farmers Home 
Administration, U. S. Department of Agriculture, Grade 
GS-13, or to a Grade GS-13 position comparable to it in the 
Department of Agriculture, and that plaintiff be granted 
all rights, benefits, emoluments and privileges flowing from 
the continuity of service from the date of his wrongful 
separation on April 14, 1954, to the date of his restoration 
as if said separation had not taken place. 


/s/ CuoRRAN, 


Judge. 
Dated: November 10, 1959. 
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Norics or APPraL 
(Filed December 23, 1960) 


Unrrep Srares Disrzict Court For THE 
Disrrict or CoLUMBIA 


Civil Action No. 1396-58 
Kenyon B. ZaHNER, PLAINTIFF 


v. 


Ezra Tarr BENSON, ET AL., DEFENDANTS 


Notice is hereby given this 23rd day of December, 1959, 
that defendants Ezra Taft Benson, et al., hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circnit from the memorandum order dated Octo- 
ber 26, 1959 and the judgment of this Court entered on 
the 10th day of November, 1959 against said defendants. 


/3/ OtivEr Gascx, 
United States Attorney. 
(Attorney for defendants) 


Mail copy to: Herbert S. Thatcher, Esq. & Donald M. 
Martha, Esq., 1009 Tower Building, Washington, D. C. 
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QUESTIONS PRESENTED 


1. Whether the district court erred in substituting its 
judgment for that of the employing agency and the Civil 
Service Commission as to appellee’s qualifications to take 
over the position of Emergency Loan Officer in the Farm- 
ers Home Administration without undue interruption to 
the work program, and in holding that their conclusion 
that appellee lacked the requisite qualifications was arbi- 
trary and capricious. 


2. Whether appellee’s conduct in allowing almost four 
years to elapse between the exhaustion of his administra- 
tive remedies and the commencement of the instant suit 
for reinstatement constitutes laches. 


Jurisdictional statement ... 


Statement of the case. 


1. The reduction in force 
2. Proceedings in the Civil Service “Commission 
8. Proceedings in the district court... 


Regulations involved 
Statement of points. 
Summary of argument. 


I. The district court erred in ordering that appellee 
be given a position for which, on the basis of 
substantial evidence, the Civil Service Commission 
had found him insufficiently qualified..................... 


II. Appellee was guilty of laches..........--------+eeceeeeeee 
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United States Court of Appeals 


For tae District or CotumsBia Ciecuir 


No. 15,633 


Ezra Tart BENSON, ET AL., APPELLANTS, 
v. 


Kenyon B. ZAHNER, APPELLEE. 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 
November 10, 1959, ordering appellants to reinstate ap- 
pellee to a position in the Department of Agriculture re- 
troactively as of April 14, 1954 (J.A. 215). Notice of 
appeal was filed on December 23, 1959 (J.A. 216). The 
jurisdiction of the district court was invoked under 5 
U.S.C. 1009. This Court’s jurisdiction rests on 28 U.S.C. 
1291. 


STATEMENT OF THE CASE 


1. The reduction in force 


Appellee, a veterans preference eligible with civil service 
status, held a position in 1953 as an Administrative Officer 


(1) 
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GS-13 (Insured Mortgage Specialist) in the Farm Owner- 
ship Division of the Farmers Home Administration 
(FHA) (J.A. 5). On December 31, 1953, all FHA em- 
ployees were sent a memorandum by the Administrator of 
FHA, informing them that FHA would be reorganized on 
February 15, 1954 so as to decrease personnel costs by 
forty percent (J-A. 123). The memorandum stated that 
the functions which at that time were being performed by 
the Farm Ownership and Production Loan Divisions would 
be assigned to a new Loan Division. Individual notices 
of reduction in force were to be issued to all affected em- 
ployees on January 15, 1954. 

In order to determine which employees were to be sepa- 
rated, FHA set up retention registers at each competitive 
level of employment. Appellee’s competitive level was 
determined to be that of an Insured Mortgage Specialist 
(J.A. 102). Since that function was being abolished in 
the reorganization, appellee was reached for reduction in 
force. 

On January 15, 1954, appellee received (J.-A. 41) a 
notice of his reduction in force which recited that his 
appointment would be terminated at the close of business 
on April 14, 1954 (J.A. 121). Subsequently, he was in- 
formed that there were no other positions to which he was 
entitled under the reduction-in-force regulations, and that 
his name had been entered on the reemployment priority 
list for positions in Washington, D. C. (J.A. 119). 


2. Proceedings in the Civil Service Commission 


By letter dated January 21, 1954, appellee appealed his 
reduction in force to the Civil Service Commission (J.-A. 
126). He claimed that he was fully qualified for, and as a 
veteran with the highest retention preference therefore 
entitled to, certain positions which were held by persons 
with a lower retention preference, viz., Emergency Loan 
Officer (sometimes referred to as Emergency Credit Offi- 
cer), Production and Subsistence Loan Officer, and Farm 
Ownership Loan Officer. In his letter, appellee set forth 
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in detail his extensive experience in the field of agricul- 
tural credit with the Union Central Life Insurance Com- 
pany, his membership in the Georgia Bar, and his work in 
the insured mortgage program of the FHA, which he con- 
tended qualified him for the above-mentioned positions. 

On February 11, 1954, the director of the Personnel 
Division of the FHA issued a memorandum setting forth 
the reasons why it had been concluded that Mr. Zahner 
was not qualified for the position of Loan Examiner (Ag- 
ricultural) GS-13 (Emergency Loan Officer) (J.A. 104- 
106) : 


The position of Loan Examiner (Agricultural) GS-13 
is utilized in the Emergency Loan Branch of our 
Loan Division. This organizational branch has the 
responsibility for administering a program of emer- 
gency agricultural credit under the provisions of Pub- 
lic Law 38, 8lst Congress, as amended by Public Law 
115, 83rd Congress. Loans are authorized only be- 
cause of some emergency situation. There is no lim- 
itation on the size of loans which may be made and 
loans to a single borrower have exceeded $400,000. 


Because of the nature of this program, it is necessary 
to act promptly whenever emergency situations de- 
velop throughout the country which require the type 
of assistance which is available from this source, and 
it is absolutely essential to have a qualified staff to 
assist in the administration of this program so that 
the assistance needed can be provided without delay. 
Staff members must possess a knowledge and under- 
standing of the problems involved in the extension of 
emergency credit and must be fully acquainted with 
the credit problems involved in a wide variety of 
agricultural enterprises. They must be fully equipped 
to act not only upon applications for assistance which 
require a review in the National Office, but must also 
be prepared and qualified to travel to field offices 
throughout the country for the purpose of advising 
field officials in the interpretation of pertinent laws, 
rules, and regulations applicable to the emergency 
loan program. 


In order to place any employee in this position, he 
must possess the knowledge, skills, and abilities neces- 
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sary to qualify him to perform the duties of the posi- 
tion without undue interruption to this important 
activity. The emergency nature of this program em- 
phasizes the importance of these qualifications. The 
knowledge, skill, and ability requirements for this 
position have already been furnished to the Commis- 
sion as a part of the position description. 


It is our conviction that it would be very difficult, if 
not impossible, for any person to acquire these knowl- 
edges, abilities, and skills without having actually 
been engaged in this emergency loan program as ad- 
ministered by the Farmers Home Administration or 
its predecessor agencies. 


Mr. Zahner was employed by this agency in 1949, 
based upon his specific qualifications to serve as an 
insured mortgage specialist and he has continued to 
function in this capacity during the entire tenure of 
his employment. In this capacity he has had no con- 
tact either directly or indirectly with the emergency 
loan program. Furthermore, we find no evidence in 
the record of his previous experience which convinces 
us that he has acquired the knowledges, abilities, and 
skills necessary to enable him to assume the responsi- 
bilities for this assignment in our emergency loan 
activity. His experience in the credit field has been 
confined to his employment (1) from 1913 to 1939 
with the Union Central Life Insurance Company in 
the making and servicing of real estate loans in a 
limited area of the south, and (2) from 1949 to the 
present with the Farmers Home Administration in 
securing lenders under the Farmers Home Adminis- 
tration’s insured mortgage program. His previous 
experience with the Union Central Life Insurance 
Company was acquired prior to 1939. Since that 
time agricultural lending policies, practices and prob- 
lems have changed tremendously, and decreases the 
value of this experience accordingly. Furthermore, 
this experience dealt only with making and servicing 
real estate loans, whereas the emergency loan pro- 
gram is devoted almost exclusively to crop and chattel 
loans involving the extension of credit in connection 
with many types of agriculture such as orchard, fur- 
farming, citrus, vegetable, livestock, cotton, grain, and 
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other specialized operations. Mr. Zahner’s experience 
with the Farmers Home Administration has been lim- 
ited largely to the making of contacts with other 
lenders rather than the actual extension of credit. 
He has had no experience whatever with the Farmers 
Home Administration or during his employment else- 
where in the making and servicing of emergency 
crop and chattel loans. 

In view of the above, it is our considered opinion 
that Mr. Zahner would not qualify for the loan exam- 
iner position, and if he were placed in one of these 
positions that it would be necessary to employ addi- 
tional personnel to overcome his deficiencies and carry 
on this activity on a current basis. 

On April 5, 1954, appellee received a hearing before a 
hearing examiner of the Civil Service Commission (J.A. 
133). Testimony was heard on behalf of appellee from 
Dillard B. Lassiter, a former Administrator of FHA, 
and appellee himself. The Administrator of FHA, the 
Deputy Administrator, the Assistant Personnel Officer of 
FHA, and the Head of Recruitment and Placement for the 


Department of Agriculture testified against appellee’s 
qualifications for any of the remaining jobs. The hearing 
examiner, approving the action of the FHA, observed 
(J.A. 134) : 


The only position that was found in the investiga- 
tion of the appeal for which Mr. Zahner might be 
considered was that of the Emergency Credit Officer, 
grade GS-13. In the course of the hearing, Mr. 
Zahner admitted that he did not know the Emergency 
Loan Act and its background or the several amend- 
ments to that Act. Since these loans were made for 
entirely different reasons and under different condi- 
tions from those in which Mr. Zahner was experienced, 
it is the opinion of the Hearing Examiner that Mr. 
Zahner is not qualified to assume the duties and re- 
sponsibilities of this position, without, as the agency 
has stated, clearly impeding the work of the organi- 
zation and necessitating assistance in carrying out the 
responsibilities of the office. 


Appellee was informed of the decision of the Commission 
by a letter from the chief of the Commission’s Appeals 
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Examining Office (J.A. 181). The letter stated that (J.A. 
131-132)— 


It was found that you were not qualified under the 
examining standards of the Civil Service Commission 
for consideration for the positions of Production and 
Subsistence Officer, GS-13, or Farm Ownership Loan 
Officer, GS-13. It is the opinion of this office that 
while you were found qualified under the examining 
standards for the position of Emergency Credit Offi- 
cer, GS-13, that on the basis of your experience and 
training, you were not qualified to assume the duties 
and responsibilities of this position without further 
instruction and, consequently, interruption to the work 
program of the organization. 

Appellee noted an appeal from this decision (J.A. 135), 
and, subsequently, sent a memorandum (J.A. 136-143) and 
several letters of recommendation (J.A. 144-150) attest- 
ing to his ability in the field of agricultural credit to the 
Commission in support of his appeal. In his memoran- 
dum, appellee, inter alia, (1) stated that the FHA officials 
who testified against him before the hearing examiner did 
not have sufficient first-hand knowledge of his qualifica- 
tions (J.A. 187); (2) disputed their statements that he 
had not kept up with changing conditions which had 
brought about new methods of farming and which re- 
quired a new approach to lending (J.A. 138); (3) stated 
his conviction that “the basic principles of lending remain 
the same, and never change” (J.A. 139); (4) noted his en- 
tensive experience in handling large amounts of loan 
funds for the Union Central Life Insurance Company 
(J.A. 139); (5) claimed knowledge of the relevant provi- 
sions of all legislation and procedures pertaining to the 
various programs of the FHA (J.A. 140); and (6) main- 
tained that his actual experience in farming was satisfac- 
tory training for the duties of a Production and Subsist- 
ence Officer or a Farm Ownership Loan Officer (J.A. 141). 

The decision of the Appeals Examining Office was af- 
firmed by the Civil Service Commission’s Board of Ap- 
peals and Review on May 24, 1954 (J.A. 159). The 
Board’s decision was explained as follows (J.A. 159-160) : 
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When your position was abolished in the reduction 
in force, you were considered for placement in other 
positions in order to be retained. As a war veteran 
with retention standing in retention subgroup I-A, you 
had the right to displace any employee with lower 
subgroup standing from a continuing position for 
which you had sufficient qualifications to render satis- 
factory service without undue interruption. You 
were found to lack minimum qualifications for posi- 
tions as Production and Subsistence Officer, GS-13 
and Farm Ownership Loan Officer, GS-13._ You met 
minimum standards for eligibility as Bmergency 
Credit Officer, GS-13, but lacked the specialized skills 
necessary to displace the incumbent and continue the 
work without undue interruption. This is the princi- 
pal point stressed in your appeal of the initial de- 
cision. 

The Board has reviewed your extensive experience 
in placing and servicing loans for the Union Central 
Life Insurance Company. However, this was an in- 
vestment program in which emphasis was always 
placed on safeguarding the money loaned. The bene- 
fits to borrowers were always subordinated to the 
safety of the investment. In the Farmers Home Ad- 
ministration, the emphasis is entirely on aid to bor- 
rowers, and the safety of the money loaned is sec- 
ondary. While you are fully familiar with the basic 
principles governing loans as investments, you lack 
specialized knowledge of the use of loans as one 
method which must be coordinated with other methods 
for the rehabilitation of borrowers. This is the basis 
for the decision of your agency which was affirmed 
by the Commission’s Appeals Examining Office. The 
Board’s analysis support this finding. 

Appellee appealed this decision to the Commissioners of 
the Civil Service Commission, who, on August 4, 1954, af- 
firmed the decision of the Board of Appeals and Review 
(J.A. 155). In the letter by which appellee was informed 
of the decision, Chairman Young stated that, after a com- 
plete review of the entire record, it had been concluded 
that the decision to separate him from the FHA had been 
“properly made on the basis of the qualification record 
which [he had] furnished” (J.A. 155). The letter noted 
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that the Commission$decision was final and that appellee 
had exhausted his administrative remedies (J.A. 156). 

On February 2, 1955, appellee sent a letter to Chairman 
Young requesting reconsideration of his case (J.A. 157). 
Mr. Young advised appellee on March 22, 1955, that he 
could offer him no further assistance (J.A. 161). 


3. Proceedings in the district court 


Appellee filed suit in the district court (Civil Action 
No. 3501-55) on August 8, 1955, alleging inter ala, that 
his removal from the government service was arbitrary 
and capricious, and seeking reinstatement to the Depart- 
ment of Agriculture (J.A. 9). This action was dismissed 
by the district court on May 16, 1958, because appellee 
had failed to substitute newly appointed members of the 
Civil Service Commission as parties defendant within the 
requisite six month period (J.A. 9). 

Appellee filed the instant action on May 29, 1958, stating 
the same claim as in the earlier suit (J.A. 3-11). Appel- 
lants filed an answer which denied appellee’s allegation 
that he had been improperly removed, and which raised 
the defense of laches (J.A. 12-14). 

Following the denial of appellants’ motion for summary 
judgment, the case came on for trial. At the trial, the 
district court received in evidence sixty-nine documentary 
exhibits, including the record in the Civil Service Com- 
mission, and heard testimony from appellee (J.A. 16-62) 
and C. Edwin Davis, assistant director of the Personnel 
Division of FHA (J.A. 64-91). 

Appellee testified at length regarding his qualifications 
in the field of agricultural credit and the conduct of the 
proceedings in the Civil Service Commission. He ad- 
mitted, however, that all the evidence which he was pre- 
senting to the district court had previously been submitted 
to the Civil Service Commission (J.A. 48-49). In a dis- 
cussion of the criteria employed by the FHA in granting 
emergency loans, which indicated that at the time of trial 
he was familiar with the program, appellee expressed his 
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disagreement with the view of the Board of Appeals and 
Review that in the emergency loan program the empha- 
sis was on benefiting borrowers, rather than on the safety 
of the money loaned (J.A. 30-31). He conceded, however, 
that “they weren’t too particular about security” (J.A. 
29). In addition, he denied the statement attributed to 
him by the Commission’s hearing examiner that he had 
admitted during the hearing that he did not know the 
legislative basis of the emergency loan program (J.A. 
54). 

Mr. Davis discussed in detail the method by which the 
reduction in force was effected (J.A. 65-72). His testi- 
mony regarding the prerequisites to any reassignment of 
appellee was as follows (J.A. 71): 


Now, after the jobs were filled, any veteran who 
was not placed had bumping rights against a non- 
veteran if he qualified for the job. I mean, even if 
he only had a small amount of service, as Mr. Zahner 
had, but if he had a lot of service and he was a non- 
veteran, he was bumped by the veteran if the veteran 
was qualified. 

And qualified, though, doesn’t just mean just meet- 
ing experience and training requirements. It means 
and it is defined in the regulations, it means being 
able to go there and do that job and to have the 
knowledge, skills and abilities to do it without undue 
interruption to the work activity. 

That is where you get a real judgment decision in 
any reduction in force, and administrative people 
have to make it, and there is no way out of making it. 


* * * * 


Ordinarily, in moving people around, when you 
don’t have a reduction in force, you promote people, 
and you promote them over a period of time so that 
they will learn the program up the line. 

Of course, a reduction in force is a crash thing. 
People are affected at the higher grades, 

ow, if those people haven’t had experience and 
training in a line of work or administering a particu- 
lar program they are at a great disadvantage in 
being able to move over into a line of work and 
do that job without undue interruption to the activity. 
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that the Commission$decision was final and that appellee 
had exhausted his administrative remedies (J.A. 156). 

On February 2, 1955, appellee sent a letter to Chairman 
Young requesting reconsideration of his case (J.A. 157). 
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could offer him no further assistance (J.A. 161). 
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Mr. Davis discussed in detail the method by which the 
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was not placed had bumping rights against a non- 
veteran if he qualified for the job. I mean, even if 
he only had a small amount of service, as Mr. Zahner 
had, but if he had a lot of service and he was a non- 
veteran, he was bumped by the veteran if the veteran 
was qualified. 

And qualified, though, doesn’t just mean just meet- 
ing experience and training requirements. It means 
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able to go there and do that job and to have the 
knowledge, skills and abilities to do it without undue 
interruption to the work activity. 

That is where you get a real judgment decision in 
any reduction in force, and administrative people 
have to make it, and there is no way out of making it. 


Ordinarily, in moving people around, when you 
don’t have a reduction in force, you promote people, 
and you promote them over a period of time so that 
they will learn the program up the line. 
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Now, if those people haven’t had experience and 
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lar program they are at a great disadvantage in 
being able to move over into a line of work and 
do that job without undue interruption to the activity. 
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As regards the issue of laches, appellee testified that 
the delay in initiating his original suit in the district court 
was occasioned by his concern over & serious illness and 
a death in his immediate family, both of which occurred 
in the period between August 1954, when he exhausted 
his administrative remedies, and August 1955, when he 
commenced his original suit (J.A. 34-35). 

On October 26, 1959, Judge Curran issued a memoran- 
dum opinion (J.A. 210-211) in which he held to be “arbi- 
trary and capricious and of no legal efficacy” (J.A. 211) 
the Board of Appeals and Review’s decision (J.A. 159- 
160) that appellee’s extensive experience with the Union 
Central Life Insurance Company did not prepare him with 
the “specialized skills necessary to continue the work [of 
an Emergency Loan Officer] without undue interruption” 
to the work program because said experience trained him 
to place the emphasis “on safeguarding the money loaned” 
rather than on aiding the borrower, which was the main 
concern of the FHA. Subsequently, on November 10, 
1959, the court filed findings of fact (J.A. 212-214) and 
conclusions of law (J.A. 214) and entered judgment (J.A. 
215) in favor of appellee. Holding that appellee was not 
guilty of laches (J.A. 214), the court ordered that he be 
“reinstated * * * retroactively to the date of April 14, 
1954, to a position as Emergency Loan Officer in the 
Farmers Home Administration * * * Grade GS-13, or to 
a Grade GS-13 position comparable to it in the Depart- 
ment of Agriculture * * *” (J-A. 215). Appellants filed 
a notice of appeal on December 23, 1959 (J.A. 216). 


REGULATIONS INVOLVED 


1. The Civil Service Commission’s Retention Preference 
Regulations for Use in Reduction in Force provide in 
pertinent part: 


5 CFR. 20.5(b)(2) (Supp. 1958) : 


No employee in any subgroup of tenure group I 
or II who is willing to accept a reasonable change 
in position may be separated, furloughed for more 
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than thirty (30) days, or subjected to greater reduc- 
tion in pay than necessary under such reasonable 
change in position (i) if he is qualified for a position 
which will Nant as long as three (3) months in another 
competitive level in his present competitive area in 
which an employee with lower subgroup standing is 
retained * ° *. 


5 C.F-R. 20.2(d) (Supp. 1958) : 


‘Qualified’ for a position means having the basic 
education and experience, and such special skills and 
aptitudes as are necessary, to take over the position 
in a reduction in force and render satisfactory service 
without undue interruption to the work program. 


2. Title 8, chapter 26, paragraph 966.5(a) of the regu- 
lations of the Department of Agriculture provides (J.A. 
171-172): 


Quauirications ror Reassicnment. a. Performance 
Requirements. The Retention Preference Regulations 
require the reassignment of an employee to another 
osition if the employee is qualified to perform the 
luties of the position. The employee’s qualifications 
must be taken into account in determining whether 
he can perform the duties of the position for which he 
is being considered. To be qualified, the employee 
must have the knowledges, skills, techniques, and 
adaptability required in the position. He must be 
capable of assuming and performing acceptably the 
duties of the position without training in its basic 
fundamentals. However, a reasonable amount of in- 
structions, depending upon the nature of the position, 
may be necessary in some cases to familiarize the em- 
ployee with the organizational structure, the workload, 
and any office policies and routines which must be 
followed in the application of the basic knowledges, 
skills, and techniques required in the job. The em- 
ployee shall have the right to be placed in another 
position unless there are facts from which it would 
be reasonable to conclude that his placement in the 
position would cause undue interruption to the work 
program. 
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STATEMENT OF POINTS 


1. The district court erred in holding that the failure 
of appellants to assign appellee to a position as an Emer- 
gency Loan Officer in the Farmers Home Administration 
was arbitrary and capricious. 

2. The district court erred in substituting its judgment 
as to appellee’s qualifications for the position of Emer- 
gency Loan Officer for that of the employing agency and 
the Civil Service Commission. 

3. The district court erred in ordering appellants to 
reinstate appellee retroactively as of April 14, 1954, to a 
position as Emergency Loan Officer or to a comparable 
position in the Department of Agriculture. 

4. The district court erred in holding that appellee was 
not guilty of laches. 


SUMMARY OF ARGUMENT 


Numerous decisions of this Court have articulated an 
extremely limited scope for judicial review of Civil Service 
Commission decisions regarding the qualifications of in- 
dividual civil service employees. E.g., Powell v. Brannan, 
91 App. D.C. 16, 196 F.2d 871. Since the Commission’s 
decision that appellee was insufficiently qualified for the 
position of Emergency Loan Officer is supported by sub- 
stantial evidence in the record, the court below therefore 
erred in substituting its judgment for that of the Com- 
mission by ordering that appellee be given that position. 

In addition, the delay of almost four years between the 
date of the exhaustion of appellee’s administrative reme- 
dies and the date on which he commenced the instant ac- 
tion show that appellee is guilty of laches. The fact that 
he initiated an action one year after he exhausted his 
administrative remedies, which was dismissed because of 
a failure timely to substitute newly appointed members 
of the Commission, does not minimize the detrimental 
effects to the Government service which would follow if 
he were reinstated at this time. 
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ARGUMENT 


L The district court erred in ordering that appellee be 
given a position for which, on the basis of substantial 
evidence, the Civil Service Commission had found 
him insufficiently qualified 


Without giving any reasons for its conclusion, the court 
below stated that the Commission’s Board of Appeals and 
Review had employed an “unlawful standard, [which] was 
inadequate, arbitrary, capricious and of no legal efficacy” 
in approving the Commission’s Appeals Examining Office’s 
affirmance of the FHA’s action in separating appellee 
from the FHA (J.A. 214). It then proceeded to order 
that appellee be given a position as an “Emergency Loan 
Officer * * * GS-13, or * * * a Grade GS-13 position 
comparable to it”, notwithstanding the Commission’s de- 
termination that under the regulations he was not eligible 
for the position of Emergency Loan Officer because he 
could not assume the duties of that position and perform 
them in a satisfactory manner “without undue interrup- 
tion to the work program” (5 C.F.R. 20.2(d) (Supp. 1958), 
Department of Agriculture Regulations, tit. 8, ch. 26, 
1 966.5(a), supra, p. 11).2 In doing so, the court improp- 
erly substituted its own opinion for that of the Commis- 
sion and the FHA, ignoring the limitations which this 
Court has prescribed for the judiciary in reviewing deci- 
sions of the Commission as to the qualifications of indi- 
vidual civil service employees. 


1The district court’s findings of fact indicate that the court 
may have misapprehended the extent to which the Commission 
found appellee qualified for the position of Emergency Loan Of- 
ficer (J.A. 218). The Commission found that he met the mini- 
mum standards for eligibility for the position (J.A. 159); in other 
words, he could be among those certified as qualified under ex- 
amining standards to serve a probational period in the position 
(J.A. 162). But more was required in order for appellee to be 
entitled to displace the incumbents in the emergency loan pro- 
gram—he had to be so qualified that he could take over the duties 
of the position with such speed that he would not cause an undue 
interruption to the work program (J.A. 171-172). The Commis- 
sion approved the FHA’s conclusion that he was not so qualified 
(J.A. 184, 155, 159). 
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1. In Powell v. Brannan, 91 App. D.C. 16, 196 F.2d 871, 
which involved circumstances similar to those involved 
herein, this Court stated that (91 App. D.C. at 17, 196 F.2d 
at 873)— 


in civil service cases the task of the courts is a limited 
one. Certainly they cannot pass on a plaintiff's quali- 
fications for any given post, or to compare them with 
those of an incumbent. It is not within their province 
to weigh the merits of a person’s claim to a Federal 
job. Congress has established administrative ma- 
chinery to make these determinations. Where there 
has been a substantial departure from applicable pro- 
cedures, a misconstruction of governing legislation, 
or like error going to the heart of the adinintatrative 
determination, a measure of judicial relief may on 
occasion be obtainable. [Emphasis added.] 


Accord, e.g., Hofflund v. Seaton, 105 App. D.C. 171, 172, 
265 F.2d 363, 364, certiorari denied, 361 U.S. 837 (“our 
consistent refusal to review the merits or wisdom of 
agency personnel action.”); Boylan v. Quarles, 98 App. 


D.C. 337, 235 F.2d 834; Wagner v. Higley, 98 App. D.C. 
291, 235 F.2d 518, certiorari denied, 352 U.S. 936; Mac- 
Callum v. United States, 142 F. Supp. 925, 927 (Ct. Cl.) 
({“Lhe Commission is] much more competent to decide 
such questions [of a veteran’s qualification for positions 
held by non-veterans] than we are and it would be dis- 
ruptive of good order for us to undertake the task which 
the law commits to them.”); Ciaffone v. United States, 
126 Ct. Cl. 532. 

2. As noted above, the court below did not explain the 
reasoning underlying its determination that the Board’s 
decision was arbitrary. The court must have believed, 
however, that the Board had incorrectly reached one or 
both of the following conclusions: (1) that in the FHA’s 
administration of the emergency loan program “the em- 
phasis is entirely on aid to borrowers, and the safety 
of the money loaned is secondary” (J.A. 159), and (2) 
that appellee’s experience with the Union Central Life 
Insurance Company did not equip him with the “special- 
ized skills” necessary to take over the position of Emer- 
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gency Loan Officer without unduly interrupting a loan 
program which was designed primarily to aid the borrower. 

The Board’s conclusion regarding the policy underlying 
the administration of the emergency loan program is sup- 
ported by the articulated understanding of the agency 
assigned to carry out the emergency loan program and 
by the language of the legislative basis for that program. 
Publications of the FHA make it clear that it was the 
understanding of that agency that emergency loans were 
available only when credit was not available from private 
sources (J.A. 95), in other words to grant loans where 
private lenders had concluded that considerations of safe- 
ty precluded the extension of credit, that loans would be 
scheduled for repayment in accordance with the borrower’s 
ability to repay (J.A. 198), and that the amount loaned 
would vary depending on the actual needs of the indi- 
vidual borrower (J.A. 198). Indeed, one of the acts ad- 
ministered by Emergency Loan Officers, 67 Stat. 149, 12 
U.S.C. 1148a-2(c), provides that special livestock loans 
“may be made on such security as the borrower has avail- 
able and for the time reasonably required by the needs 
of the borrower * * *” (J.A. 166). Similarly, the Act 
to provide emergency credit, 68 Stat. 999, 12 U.S.C. 
1148a-1 (historical note), stated that “Loans under this 
Act shall * * * be secured by the personal obligation and 
available security of the producer * * *” (J.A. 168). It 
is manifest that the safety of the money loaned was not 
the major concern of Congress. 

The administrative conclusion regarding appellee’s 
qualifications is also supported by abundant evidence; the 
administrative record conclusively refutes any suggestion 
that the Commission arbitrarily found that appellee was 
not so qualified-:as'to be able to take over as an Emer- 
gency Loan Officer’ without unduly interrupting the work 
program. We submit that the memorandum of the director 
of the Personnel Division of FHA explaining why that 
agency had concluded that the placement of appellee as 
an Emergency Loan Officer would cause an undue inter- 
ruption to the operation of the emergency loan program 
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is more than sufficient to warrant the Commission’s ap- 
proval of the denial to appellee of the position of Emer- 
gency Loan Officer (J.A. 104106, supra, pp. 3-5).’ 
Surely, it was not irrational to conclude that it would 
take a period of time unduly lengthy in view of the emer- 
gency nature of the duties to become fully familiar with 
an upper-echelon position whose occupant is charged with 
administering a loan program with which he had had no 
substantial previous contact. And it was not irrational 
to conclude that appellee’s experience with the Union 
Central Life Insurance Company and the insured mort- 
gage program* of FHA where the emphasis was placed 
on granting and insuring adequately secured loans (J.A. 
194, 198-203, 206, 207) was significantly different from 
the kind of experience necessary to take over an extreme- 
ly responsible position in the administration of a program 
where the benefit to the borrower was the prime con- 
sideration.* In ordering that appellee be reinstated, it is 
therefore plain that the court improperly substituted its 
own opinion for the considered and rationally supported 
judgment of the FHA and the Civil Service Commission. 


II. Appellee was guilty of laches 


On August 4, 1954, the Commissioners of the Civil 
Service Commission affirmed the decision of the Board 
of Appeals and Review adverse to appellee (J.A. 155). 
This exhausted appellee’s administrative remedies. Ap- 


2We, therefore, need not rely on the report of the Commis- 
sion’s hearing examiner, the truth of which appellee denied (J.A. 
54), relating that appellee admitted ignorance of the legislative 
basis of the emergency loan program (J.A. 184). 


3A comparison of the position descriptions of appellee’s posi- 
tion of Insured Mortgage Specialist (J.A. 175) and that of an 
Emergency Loan Officer (J.A. 177) reveals how disparate were 
the functions performed. 


*The assistant director of the Personnel Division noted at the 
trial in the district court the particular difficulty of coming in at 
the top of a program without having previous experience at the 
lower levels of that program (J.A. 71, infra, p. 9). 
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pellee’s original complaint was not filed until August 8, 
1955—a year later (J.A. 9). In an attempt to explain the 
delay, appellee testified that it had been occasioned by his 
concern over a serious illness and a death in his imme- 
diate family (J.A. 34-35). Yet the record reveals that in 
early 1955, when appellee indicated that his undivided 
attention was being given to these personal matters, ap- 
pellee consulted an attorney regarding his separation from 
the FHA (“around January, 1955” (J.A. 61)) and dis- 
patched a letter to the Chairman of the Commission, 
dated February 2, 1960, requesting reconsideration of his 
case, and indicating that he intended to “proceed further” 
in the matter (J.A. 157). 

In any event, no attempt was made by appellee to 
justify the failure timely to substitute newly appointed 
members of the Commission as parties defendant, which 
resulted in the abatement and dismissal of the original 
action. The complaint in the instant action was filed on 
May 29, 1958, almost four years after the final decision 
of the Commission. The additional delay caused by the 
abatement of the original action operates to the serious 
prejudice of the Government in the same manner as does 
delay brought about by any other cause. The public 
service should not be penalized for appellee’s mistakes. 
See Drown v. Higley, 100 App. D.C. 326, 244 F.2d 774. 

The detrimental effects to the government service of 
appellee’s delay are manifest. He is demanding a high 
level supervisory position which has been occupied by 
another employee for almost six years since the final deci- 
sion in his administrative appeal. Even if appellee’s 
claims were justified (which they are not), to remove that 
employee from a position in which he justifiably has come 
to feel secure at this late date would result in the disrup- 
tion to the government service which the doctrine of laches 
is intended to foreclose. Further, if reinstated, appellee 
will no doubt assert a claim for over six years’ back pay, 
a substantial part of which accrued during the period of 
delay caused by appellee’s failure to prosecute his claim 
diligently. 
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As the Supreme Court noted in United States ex rel. 
Arant v. Lane, 249 U.S. 367, 372, which involved a delay 
of 21 months— 


Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application 
of the doctrine of laches to his case peculiarly appro- 
priate in the interests of justice and sound public 
policy. 
The courts have repeatedly applied the doctrine of laches 
in circumstances even less compelling than those involved 
herein. Norris v. United States, 257 U.S. 77 (11 months 
held laches) ; Grasse v. Snyder, 89 App. D.C. 352, 192 F.2d 
35 (16 months); Caswell v. Morgenthau, 69 App. D.C. 
15, 98 F.2d 296, certiorari denied, 305 U.S. 596 (18 
months). We submit that the undue delay in this case 
compels the conclusion that appellee was guilty of laches. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the judgment of the district court should be reversed and 
the case remanded with instructions to enter judgment 
for appellants. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 


OLIVER GASCH, 
United States Attorney, 


Department of Justice. 
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IN THE OPINION OF THE APPELLEE THE 
QUESTIONS PRESENTED ARE: 


1. Whether the district court erred in holding that the 
Civil Service Commission and other appellants had acted 
unlawfully and had grossly departed from proper adminis- 
trative procedure in denying reassignment rights to appel- 
lee, a war veteran, because of appellee’s alleged inability 
to comply with an arbitrarily designated aptitude standard, 
which standard finds no support in the law, in the statutes, 
or in the record. 

2. Whether there is any basis in the record for appel- 
lants denial of reassignment rights to appellee. 

3. Whether appellants accorded appellee a proper hear- 
ing. 

4. Whether the district court erred in finding appellee 
not guilty of laches where all the evidence showed complete 


justification for any delay and the appellants advanced no 
proof or argument to support their defense of laches. 
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STATEMENT OF THE CASE 


The District Court, after an exhaustive trial followed by 
written arguments and briefs, found that the denial of ap- 
pellee’s reassignment rights by appellants constituted a 
denial of the enjoyment of the rights, benefits, privileges 
and preference to which appellee was entitled under the 
Veterans Preference Act of 1944. The district court did 
not attempt to pass on the qualifications of the appellee, 
but found that the standard applied by the defendants as 
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the basis for the denial of appellee’s reassignment rights 
was not supported by law or the record. The principle 
question presented to this court accordingly is a narrow 
one, and the appellee’s Counter-statement of Facts which 
follows serves to establish that there was ample basis to 
support the judgment of the court below, and serves also 
to supply facts omitted from the statement of the appellants 
and to correct and clarify such statement. 


COUNTER-STATEMENT OF THE FACTS 


1. The record before the Civil Service Commission: 


The record before the Commission consists of Def. Ex- 
hibits 11-23 (J.A. 121-161) (J.A. 63), which are as follows: 


J.A. 121 Ex. 11 Notice of Reduction in Foree—January 
15, 1954. 

J.A. 123 Ex. 12 Memo to all employees on Reorganization 
Plans. 

J.A. 126 Ex. 13 Zahner’s statement on 1st appeal—Janu- 
ary 21, 1954. 

J.A. 131 Ex. 14 Decision of Dunton, Chief of Appeals, 
Examining Office—April 13, 1954. 

J.A. 133 Ex. 15 Summary of Hearing dated April 5, 1954. 

J.A. 135 Ex. 16 Zahner’s Appeal to Young—April 16, 
1954. 

J.A. 136 Ex. 17 Statement in Support by Zahner. 

J.A. 144 Ex. 18 Supporting data to Zahner’s Statement. 

J.A. 151 Ex. 19 Statement by Mears in support of Zah- 
ner’s Statement. 

J.A. 155 Ex. 20 Decision of Chairman Young—August 
4, 1954. 

J.A. 157 Ex. 21 Letter to Chairman Young from Zahner 
—February 3, 1955. 

J.A. 159 Ex. 22 Decision of Chairman Blann, Board of 
Appeals and Review, May 24, 1954. 

J.A. 161 Ex. 23 Chairman Young to Zahner—March 22, 
1955. 
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The above documents are set forth in the order as certi- 
fied by Executive Assistant Hull as constituting the record 
before the Civil Service Commission (J.A. 63).” 


2. Background and experience of Zahner. 


Kenyon B. Zahner was employed as an assistant to the 
administrator of the Farmers Home Administration in 
1949 because of his vast knowledge of all phases of agri- 
cultural credit (J.A. 98). For twenty-five vears he had been 
employed in making and servicing agricultural loans for the 
Union Central Life Insurance Company (J.A. 20). Appellee 
was manager for the Union Central for the Southeastern 
District, comprising the states of Mississippi, Alabama, 
Georgia, Florida, Tennessee, Kentucky, North and South 
Carolina and Virginia (J.A. 18). There were $40,000,000 
in loans under his jurisdiction (J.A. 19). Appellee made 
production and subsistence loans, and during the “thirties” 
provided a rehabilitation program to enable farmers to farm 
better (J.A. 19-21). Appellee had full authority from Union 
Central to make loans without regard to amount within 
an annual allotment of around seven and one-half million 
dollars for the Southeast area (J.A. 38). Appellee had 
also operated an 800-acre farm. (J.A. 21). 

The Farmers Home Administration is engaged in making 
loans to farmers. These loans are divided into four main 
branches: a) farm ownership (real estate), b) production 
(seed and crop), c) water facilities, d) emergency (drought 
and disaster including feed and seed), (J.A. 183). 


1 Attached to Defendants’ Exhibits 11-23, but not reprinted in the Joint 
Appendix, is the following certification: 

“J, William C. Hull, Executive Assistant to the Commissioners, United 
States Civil Service Commission, certify that the documents attached 
hereto, relate to the appeal of Kenyon B. Zahner, filed with the Commis- 
sion under Part 20 of the Federal Personnel Manual (5 CFR Part 20), 
and are true copies of official documents, under my custody and control. 

/8/ William C. Hull 
May 18, 1956 
Washington, D. C.” 
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With the Farmers Home Administration appellee first 
served as assistant to the Administrator (J.A. 22). He was 
also a specialist in the Insured Mortgage program (J.A. 
22). In connection with his assignment appellee visited 17 
state offices, some more than once, attended 132 meetings 
of county officers and supervisors, visited 467 farms, 72 
farm housing cases, 16 experimental stations, 14 staff meet- 
ings (J.A. 22-24, 94). Appellee became familiar with the 
entire program of the FHA (J.A. 25, 99) and the record is 
undisputed that making of emergency loans were the 
simplest and easiest to make (J.A. 32). 


3. Absence of support in record for standard arbi- 
trarily applied in denying reassignment. 


In December 1953 the FHA announced a reorganization 
program (J.A. 123). This consolidated all loan activities 
into one Division (J.A. 124, 85, 86) to become effective 
February 14, 1954 (J.A. 125). New job descriptions were 
written so that all of the work previously done would be 
encompassed by the new job descriptions (J.A. 86). After 
the reorganization all job descriptions were different (J.A. 
86). 


Sec. 12 of the Veterans Preference Act of 1944, 5 
U.S.C.A. 861, provides that in a reduction in force proceed- 
ings, “... preference employees whose efficiency ratings are 
‘good’ or ‘better’ shall be retained in preference to all other 
competing employees”. It is admitted that appellee’s 
efficiency rating was “good” or “better”. (J.A. par. 11). The 
regulations of the Civil Service Commission and the De- 
partment relating to reassignment rights are set forth in 
appellants brief, pages 10 and 11. 


After reorganization there were continued in existence 
positions at Grade GS-13 in the Loan Division occupied by 
non-veterans, i.e., with less retention rights than Zahner 
(J.A. 183). The agency took the position that Zahner was 
not qualified for any position (J.A. 62, 103). The Civil 
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Service Commission, however, found that he was qualified 
for the position of Emergency Credit Office GS-13 (J.A. 
159). Reassignment rights were denied Zahner on behalf 
of the Commissioners on May 24, 1954 by John E. Blann, 
Chairman of the Board of Appeals and Review. (J.A. 159, 
160). The basis for the denial was specifically limited and 
was stated as follows (J.A. 159, 160): 


“The Board has reviewed your extensive experience 
in placing and servicing loans for the Union Central 
Life Insurance Company. However, this was an in- 
vestment program in which emphasis was always placed 
on safeguarding the money loaned. The benefits to 
borrowers were always subordinated to the safety of 
the investment. In the Farmers Home Administration, 
the emphasis is entirely on aid to borrowers, and the 
safety of the money loaned is secondary. While you 
are fully familiar with the basic principles governing 
loans as investments, you lack specialized knowledge 
of the use of loans as one method which must be coordi- 
nated with other methods for the rehabilitation of 
borrowers. This is the basis for the decision of your 
agency which was affirmed by the Commission’s Ap- 
peals Examining Office. The Boara’s analysis supports 
this finding. (Emphasis supplied) 


Thereafter, upon further appeal, the Commissioners, on 
August 4, 1954, denied appellee’s request for a hearing and 
affirmed the decision of the Board of Appeals and Review. 
(J.A. 155). 


There is no evidence either in the record before the Civil 
Service Commission (Exhibits 11-23, J.A. 121-161) or in 
the record before the trial court to support the determina- 
tion of the Commission or the standard of ignoring the 
safety of money loaned, arbitrarily applied by it, and the 
Commission can point to none in the law. On the contrary, 
there is evidence that the standard specified as the sole 
basis for the decision of the agency and approved by the 
Commission was fictional, and lacking in any basis whatso- 
ever in fact, law or common sense. Chairman Young ex- 
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pressed to Secretary Benson his doubts as to its soundness 
in a letter four days after the decision (J.A. 92). The 
Secretary, in a letter dated August 18, 1954 (J.A. 192) 
proudly points to the collection record on farm loans to 
dissipate any notion that his department was failing to 
protect federal funds (J.A. 192). A Department letter, said 
to explain the “risk angle,” to which Chairman Young 
makes reference, has never been located and it should be 
noted was dated June 24, 1954 a date later than the decision 
of Chairman Blann. A later effort to support the standard 
is found in an unidentified quotation in a letter from Chair- 
man Young to Senator Johnson on March 23, 1955 (J.A. 
163). The letter referred to by Chairman Young could not 
be found (J.A. 63, 64). The substance of the quotation re- 
flected a new approach, i.e., loan officers in FHA must be 
able to provide technical assistance in the management of 
farms to farmers to whom loans are made (J.A. 163). But 
technical assistance to farmers is not included in the job 
description for this position and is specifically negated in 


the governments Ex. 40 (J.A. 191) setting forth the duties 
for the Loan Examination Services as approved by the 
Civil Service Commission, which provides that as to the 
position of Loan Examiner, GS-13: 


“Positions involving application of a technical knowl- 
edge in planning and supervising the management of 
farming operations in connection with farm loan activi- 
ties are not included in this series.” (J.A. 191). 
(Emphasis supplied). 


The non-existence of a practice, policy or statutory provi- 
sion giving any support to the standard applied by the Civil 
Service Commission, requiring only secondary importance 
to be attached to the security of money loaned by the gov- 
ernment, is fully supported by the record—Zahner’s testi- 
mony (J.A. 31); the colloquy between the Court and the 
Defendant’s witness Davis (J.A. 86, 87); and the language 
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of the loan statutes (J.A. 165). Furthermore, the record 
before the Commission is silent as to any such standard. 


4. Facts relating to defendant’s Exhibit 5. 


Defendant’s Exhibit 5 (J.A. 104-106), recited verbatim, 
with one significant omission, in Appellant’s Statement of 
the Case (App. Br. p. 3-5), although set forth thereunder 
the sub-head “Proceedings in the Civil Service Commis- 
sion” was not a part of the record established as being 
before the Commission (Section 1 supra, J.A. 63), nor is 
there any testimony in the record in the District Court 
concerning it. Testimony of the plaintiff specifically denies 
that any documentary evidence was offered at the “so- 
called” hearing (J.A. 40) before the Civil Service Com- 
mission’s Hearing Officer. 

The paragraph omitted from Appellant’s recitation of the 
contents of Defendant’s Ex. 5 on page 105, reads: 


“With respect to applications submitted to the Na- 


tional Office for examination, each loan involving an 
amount in excess of $12,000 must be reviewed by a loan 
examiner to determine the soundness of the loan and 
its compliance with pertinent laws and regulations. As 
indicated previously, some of the loans involved are in 
excess of $400,000 and the Administrator must rely 
heavily upon these loan examiners for advice and base 
his decision upon their recommendations. To employ 
a loan examiner who does not possess the necessary 
qualifications for that job could easily result in sub- 
stantial losses to the Government because of the ap- 
proval of improper loans.” (Emphasis supplied) 
There is no reference to this letter in the decision of the 
Civil Service Commission (J.A. 159, 160). In fact the rea- 
son given as a basis for denying reassignment (J.A. 159, 
160) is diametrically opposed to the nature of the qualifica- 
tions as set forth in the missing paragraph. The uncontro- 
verted testimony of plaintiff is in flat contradiction of many 
of the statements made in Defendant’s Exhibit 5. (J.A. 19- 
25, 99, 100, 149, 150) 
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5. Facts relating to the Hearing and Report of the 
Commission’s Hearing Examiner. 


Plaintiff testified at length as to the hearing before the 
Civil Service Commissioner. He testified that the hearing 
was not reported (J.A. 39) ; that he did not receive a report 
of the hearing (J.A. 39); that he first learned of a report 
in May 1958 at the time his case first came to trial (J.A. 
45); that, referring to the 3-paragraph report (J.A. 133), 
plaintiff denied the hearing officer’s statement that he did 
not know anything about the Emergency Loan laws (J.A. 
39) ; that none of the persons present from the Department 
of Agriculture were in a position to personally know any- 
thing about plaintiff’s work (J.A. 39); that when plaintiff 
tried to talk he was shouted down (J.A. 40) ; that no docu- 
ments were introduced (J.A. 40) and no discussion was had 
relative to comparable qualifications of GS 13’s in the Loan 
Division (J.A. 40). Plaintiff was exhaustively cross- 
examined as to the conduct of the hearing (J.A. 41-45) 
and reiterated that he was not allowed to talk (J.A. 44); 
that he did not think he had a fair hearing (J.A. 47). 
Plaintiff was then cross-examined at length about his knowl- 
edge of the emergency loan program (J.A. 49-53) which 
concluded with counsel for the defendant’s remarking 
(J.A. 53): 


“J might observe that the witness is doing very well. 
I think most of what he says is true and I must say his 
recollection, I concede, is very good, if that will help 
Your Honor in evaluating this cross-examination.” 


Defendant’s single witness, Mr. Davis, also testified as to 
the hearing. He repeatedly stated that his recollection was 
vague (J.A. 76, 87, 89) ; when pressed he admitted that Mr. 
Zahner and Mr. Lassiter were “interrupted” (J.A. 77); 
that he did not remember any of Mr. Zahner’s testimony 
(J.A. 77); that “there was some vehemence in the way 
people spoke” (J.A. 89); that he (Mr. Davis) did not have 
much to say (J.A. 90). 
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This state of the record concerning the fairness of the 
hearing led the defendants to indicate in their brief that 
“We, therefore, need not rely on the report of the Commis- 
sion’s hearing examiner.” (App. Brief p. 16, footnote 
No. 2). 


SUMMARY OF ARGUMENT 


Appellants miss the point at issue here. The district 
court did not weigh the qualifications of the appellee and 
disagree with any weighing of qualifications done by the 
appellants. The court simply refused to accept as valid a 
determination based entirely upon a standard that was 
completely lacking in support either in the record or under 
the law. 


The qualifications of appellee for the position of Emer- 
gency Loan Officer were conceded by the Civil Service Com- 
mission. The sole basis for denying reassignment was that 
the wide experience of the appellee, fully recognized, was 
in making loans where it was proper to protect the security 
of the money loaned and that this very fact would consti- 
tute such a handicap in the making of loans [where (it is 
arbitrarily asserted) emphasis on the security of the money 
loaned is secondary,] that for the appellee to assume the 
duties of an Emergency Loan Officer would in and of itself 
result in an undue interruption of the work program. One 
searches the record and the statutes in vain for any sup- 
port for this “standard” applied in denying reassignment. 
Nowhere is there authority in the record (or outside of it) 
for the holding of the commission: 1) that in private in- 
vestment emphasis is always placed on safeguarding the 
money loaned and that the benefits to borrowers were 
always subordinated to the safety of the investment; 
2) that in the FHA the emphasis is entirely on aid to bor- 
rowers; 3) that in FHA the safety of the money loaned is 
secondary; 4) that experience in making sound loans pre- 
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cludes an employee from making the simplest type of loan 
ie. emergency loans. Common sense would deny all four. 


To deny reassignment rights to the appellee under the 
facts and circumstances of this case, including the invoca- 
tion by the appellants of a purely arbitrary basis for this 
determination, is to deny to him all of the elements of a 
fair hearing, and constitutes an arbitrary exercise of ad- 
ministrative authority as well as a substantial departure 
from applicable procedures, @ tortured construction of the 
Veterans Preference Act and the laws pertaining to agri- 
cultural credit. It involves the commission of gross error 
going to the heart of the administrative decision. Conse- 
quently, the district court had every authority—indeed the 
duty—to grant the equitable relief prayed for. Dismuke v. 
U.S., 297 U.S. 167, 172, 173, 80L. ed. 561, 566; Ritter v. 
Strauss 261 F. 2d 767, 104 App. D. C. 381; Powell v. Bran- 
nan, 91 App. D. C. 16, 196 F. 2d 871; Langham v. R.F.C., 
107 F. Supp. 482, 208 F. 2d 556; Knotts v. U.S., 128 Ct. Cl. 
489, 121 F. Supp. 630. 


The record before the Civil Service Commission does not 
contain any basis for the standard adopted and applied as 
the basis for the denial of reassignment rights. Under 
such circumstances the court will review and set aside 
administrative determinations even in the situation, not 
present here, where court review is precluded by statute. 
Estep v. U.S., 327 U.S. 114, 90 L. Ed. 567. 


Aside from the fact that the Civil Service Commission 
applied a non-existent or, in any event, unlawful standard, 
the judgment is supported by a further departure from 
proper procedural requirement. The regulations of the 
Department of Agriculture (J.A. 170) provide that an 
employee reached for separation by reduction in force, if 
he is an employee in Group I, shall be given a 90-day notice 
of separation. Failure to give appellee proper notice con- 
stituted a procedural error which invalidates the action 
taken. Stringer v. U. S. 90 F. Supp. 375. The appellee 
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was in Retention Group I. Notice was given to him on 
January 15, 1954. The effective date was April 14, 1954. 
Consequently, he did not receive the notice required by 
the regulations of the Department. The appellee was en- 
titled to enjoy the benefits of these regulations. Watson v. 
U.S., 355 U.S. 14; Service v. Dulles, 354 U.S. 363; Acardi 
v. Shaughnessey, 347 U.S. 260. 


The issue of laches is raised by appellants. The only 
evidence presented in the case with respect to laches was the 
testimony of the appellee. This demonstrated full justifica- 
tion for any delay. During the period of one year between 
the final decision of the Commission and the filing of suit, 
appellee took all reasonable steps for commencement of the 
action. His testimony in this respect was not subjected to 
cross-examination nor is there any other testimony of any 
kind in the record relating to laches. The court below found 
that laches did not exist. Laches is an affirmative and 
equitable defense, so that not only is the judgment of the 
court supported by the evidence but it would have been an 
error for the court in the absence of any evidence to the 
contrary to find the appellee guilty of laches. 


On the whole record it appears that an arbitrary decision 
was made to bring an end to the employmert of the appel- 
lee by the Department of Agriculture, and that after this 
decision various attempts followed to justify the action. 
Such practice does not meet the minimum requirements of 
just dealing under the law and has been rejected by this 
court. Toll v. Kinter 276 F. 2d 556. There has been a con- 
sistent failure on the part of the agency and the Commis- 
sion throughout all of these proceedings to accord the 
appellee a fair hearing and to follow lawful standards; the 
disapproval expressed by the judgment of the court below 
is hardly more than that of the Chairman of the Civil 
Service Commission as reflected in his private and personal 
letter, after the deed was done, to Secretary Benson, (J.A.). 
An administrative decision that is arbitrary, capricious 
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and so grossly erroneous as to imply bad faith will be set 
aside Knotts v. U.S. 128 et. el. 489, 121 F. Supp. 630. 


ARGUMENT 


A. The Judgment of the District Court is Amply 
Supported by the Record and is Correct as a 
Matter of Law, There Being No Factual or Legal 
Basis for the Establishment of the “Standard” 
Under Which the Plaintiff was Denied Reassign- 
ment Rights and There Being No Other Evidence 
to Support Such Denial. The Action of the De- 
fendants is Arbitrary and a Gross Departure from 
Proper Administrative Procedure Entitling the 
Court Below to Intervene. 


The issues of law and fact were carefully and extensively 
tried out before the district court so that the narrow ques- 
tion presented here is simply whether there was a rea- 
sonable basis on the record for the decision of the court 
below. 


Extensive, well supported and well documented evidence 
was introduced by plaintiff in the trial below in support 
of the allegations in his complaint that reassignment was 
denied him on the basis of an entirely fictitious, spurious 
and unlawful standard (J.A. 8, 9), which fact was well 
known to the Civil Service Commission as revealed in the 
letter of Chairman Young to Defendant Secretary Ezra 
Taft Benson five days after plaintiff’s appeal was finally 
denied (J.A. 9, 92). The court carefully tried the facts in 
a trial lasting three days followed by written briefs and 
arguments. There is little dispute as to the facts and the 
government was unable to marshal any facts of a sub- 
stantial nature to counter the evidence of the plaintiff al- 
though plaintiffs position on the facts as well as the law 
was known to defendants through plaintiff’s opposition to 
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defendant’s Motion for Summary Judgment argued and 
denied many months prior to the trial. 

The district court found on the facts of this case that the 
standard adopted by the Commission as the basis upon 
which appellant was denied reassignment was unlawful, 
inadequate, arbitrary and capricious, and of no legal 
efficacy. The record in the court below shows no reasonable 
basis in law or fact for adoption and application of such 
a standard. 


1. The decision of the Civil Service Commission was 
not supported by substantial evidence and was 
unvalid as a matter of law. 


The question of weighing the qualifications of an em- 
ployee is not involved here. Rather the case turns upon the 
application of a standard by the Commission which had no 
validity either as a matter of fact or law. Although the 
agency had found the appellee not qualified for any position, 


the Civil Service Commission held appellee to be qualified 
for the position of Emergency Credit Officer GS-13, supra, 
pp. 4, 5. The Commission then, however, proceeded to hold 
that, even though qualified, appellee’s rights to reassign- 
ment would, nevertheless, be denied because the reassign- 
ment of appellee would result in “undue interruption.” 
No lawful or factual basis appears in the record before 
the Commission to support this determination. 


2Tho appellants’ only witness stated he had no present recollection of 
events relating to Zahner’s separation. He was used mainly to make some 
general observations as to reduction in force procecdings, identify a number 
of Exhibits prepared at the direction of the U. S. Attorney for use at the 
trial. They did not constitute or purport to constitute a record which related 
to the events, if any, surrounding Zahner’s separation, They included lists 
prepared a year before trial of veterans and non-veterans showing clearly 
that a number of GS-13 non-veterans were retained, old and new position 
descriptions (after the reorganization), and some organization charts, He 
testified these materials were prepared for the District Attorney and did not 
originate from a “Zahner” file. 
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The District Court found that “considering the facts of 
this case” the basis for the adverse decision of the agency 
and the Civil Service Commission was without lawful 
support (J.A. 214). The Commission specifically tied its 
affirmance of agency action to the following basis: as 
stated by Chairman John Blann, Chairman of Appeals and 
Review, on May 24, 1954 (J.A. 159) : 


“The Board has reviewed your extensive experi- 
ence in placing and servicing loans for the Union 
Central Life Insurance. However, this was an invest- 
ment program in which emphasis was always placed 
on safeguarding the money loaned. The benefits to 
borrowers were always subordinated to the safety of 
the investment. In the Farmers Home Administration 
the emphasis is entirely on aid to borrowers, and the 
safety of the money loaned is secondary. While you 
are fully familiar with the basic principles governing 
loans as investments, you lack specialized knowledge 
of the use of loans as one method which must be co- 
ordinated with other methods for the rehabilitation of 
borrowers. This is the basis for the decision of your 
Agency which was affirmed by the Commission’s Ap- 
peals Examining Office. The Board’s analysis supports 
this finding.” (Emphasis supplied) 


Thus at a late stage in the proceeding (at the level of the 
Board of Appeals and Review) the Civil Service Commis- 
sion injected for the first time as the determining factor 
in denying plaintiff’s right to reassignment the notion that 
only secondary emphasis is to be placed on the recovery 
of loans from public funds and that, therefore, plaintiff, 


3 For the purpose of clarity, the chronological order of the administrative 
proceedings is as follows: 

Jan. 15, 1954 Reduction in Force notice (JA 121) 

April 5, 1954 “Hearing” before Examiner (JA 133) 

April 13, 1954 Decision of Dunton, Chief of Appeals Examing Office 
(JA 131) 

May 24, 1954 Decision for the Commissioners by Blann, Chairman of 
Appeals and Review Board (JA 159) 

August 4, 1954 Decision of Chairman Young by direction of the Com- 
missioners on appeal for reconsideration (JA 155) 
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because of extended experience in making sound loans, 
could not qualify. 


Chairman Young, very accurately perceiving that trouble 
lay ahead from the application of the obviously artificial 
standard, which he had approved, hurriedly got off a letter 
to Secretary Benson disclaiming responsibility. He leaves 
no doubt in the letter written 5 days after the final decision, 
that at the time the Commission acted it recognized the in- 
validity of the decision. We find the Chairman saying to 
Secretary Benson with a copy to the White House (J.A. 
92): 


“August 9, 1954 


PERSONAL 


Honorable Ezra T. Benson, 
The Secretary of Agriculture, 
Washington 25, D. C. 


Dear Secretary Benson: 


The commission has just closed the reduction-in- 
force appeal filed by Kenyon B. Zahner, a former em- 
ployee of the Farmers Home Administration. The 
Farmers Home Administration determined that al- 
though qualifying for several positions occupied by 
persons with lesser retention rights, Mr. Zahner would 
not be able to assume the duties without undue inter- 
ruption in the work program. Various people have 
been interested in Mr. Zahner’s case, including a friend 
of President Eisenhower, Colonel Gilbert S. Brownell, 
with whom we have had some correspondence on the 
subject. 


“Although the Commission has sustained the action 
of the agency in separating Mr. Zahner, there are cer- 
tain questions which have arisen in my mind and it 
oceurs to me that you may want someone in your 
office in whom you have complete confidence to examine 
these matters. They concern operating policies and 
personnel themselves, the l.tter in the way their quali- 
fications and experience are being used in your agency. 
In denying Mr. Zahner’s appeal, the Commission’s 


16 


Board of Appeals and Review stated that Mr. Zahner’s 
previous experience dealt with the safety of money 
loaned but that in the jobs continuing in the Farmers 
Home Administration for which he had qualifications 
“the emphasis is entirely on aid to the borrowers, an 
the safety of the money loaned is secondary.” This 
statement as to the risk angle has been subsequently 
confirmed in telephone conversations with representa- 
tives of your Department and explained in writing in 
a letter to the Commission dated June 24, 1954.” 

“I thought you would be interested in having this 
matter called to your attention and in the event that 
you should wish to see Mr. Zahner’s file, the Commis- 
sion will be glad to make it available. 

Sincerely, 
Philip Young, 
Chairman. 
ec: President Eisenhower. Attn: Mrs. Whitman. 


This Court rejects the practice of administrative bodies 
attempting, belatedly, to bolster unsupportable positions 
by suddenly producing new theories of doubtful validity, 
Kinter v. Toll, 276 F. 2d 486. It further requires some 
basis in fact or in law before the Commission to support a 
standard applied as the basis for the adverse personnel 
action. Powell v. Brannan, 196 F. 24 871; Langham v. 
R.F.C. 107 F. Supp. 482, 208 F. 2d 556. 

The soundness of the judgment of the court below when 
considered against the background of all the evidence in the 
case is not to be doubted: 


The record of the Civil Service Commission proceed- 
ings (Defendant’s Ex. 11-23 (J.A. 121 to 161) contained 
no support for the standard applied in its decision. 

The court had before it the pertinent statutes (J.A. 
165-168) which did not contain any provision to justify 
the standard or policy in question. Time limitations are 
not consistent with ‘¢eive-away’’ programs. To the 
contrary, they provide with absolute clarity that the 
payments made under them are not gifts but loans 
which must be adequately secured with reasonable pros- 
pect that they be repaid with interest (J.A. 95-97). 
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Appellants apparently overlook the significance of the 
three-year limitation on the repayment of special Live- 
stock Loans for, while quoting on page 15 of their brief 
the part of the statute providing that loans may be 
made ‘‘for the time reasonably required for the needs 
of borrowers, they omit the language which follows 
immediately and reads ‘‘but not exceeding, in the first 
instance, a period of three years’’. [Emphasis sup- 
plied]. Consistent with these statutes, the position 
description for Emergency Loan Officers, Appellants 
Exhibit 35, specifically required such officers to engage 
in the ‘‘application of sound credit principles’’....‘‘in 
loan making”’ (J.A. 177). 

The wide experience of the plaintiff was an unassail- 
able fact uncontradicted in the record before the Com- 
mission or before the court. 

The Chairman of the Civil Service Commission, five 
days after the Commission’s final decision, had written 
a personal letter to the defendant Benson questioning 
the validity of the very basis upon which the agency 
and the Commission had acted (P. Ex. 8, J.A. 92). 

The defendant Benson had subsequently disclaimed 
any policy of neglecting the safety of money loaned 
by the United States (J.A. 192). 

In March 1955 Chairman Young had again indicated 
(J.A. 163): “I, too, questioned the expression used in 
the letter of our Board of Appeals and Review dated 
May 24, 1954,” and then attempted to justify the ques- 
tionable language by referring to a self-serving, un- 
dated and never-found letter (J.A. 63, 64) presenting 
a new idea, i.e., plaintiff was not qualified because the 
job required giving technical service in the manage- 
ment of farms. Technical service in the management of 
farms, however, is not included in the Civil Service 
classification for Loan Examiner position GS-13 to 
which plaintiff was denied reassignment.‘ This classifi- 
eation specifically negates technical knowledge as one 
of the duties of this position—Defendant’s Exhibit 40 
(J.A, 191): “Positions involving application of a tech- 


4 As appollants point out in their brief, page 3: 
The FHA uses the position of “Loan Examiner (Agricultural) GS-13 
(Emergency Loan Officer)” in the Emergency Loan Branch of the Loan 
Division. 
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nical knowledge in planning and supervising the man- 
agement of farming operation in connection with farm 
loan activities are not included in this series.” (Em- 
phasis supplied). 

With respect to the standard stated by the Commis- 
sion to be the basis for the agency action which it 
affirmed, witnesses at the trial below testified that no 
such standard or policy existed (supra p. 6). Zahner 
testified that no policy existed whereby the security of 
the money loaned was to be given only secondary em- 
phasis (J.A. 31), and the government’s only witness, 
Davis, in response to the court’s questioning replied 
that he did not know of any such policy and if there 
had been one he would have known of it (J.-A. 86, 87). 


Apart from these considerations the decision of the Civil 
Service Commission contains an overriding flaw. Not only 
is there no support for the existence of the standard itself 
in the record before the Commission but even if it had been 
established there is nothing in the record nor, we submit, 
in common sense which permits a conclusion that an expert 


in the making of sound loans could not make emergency 
loans the requirements of which are the simplest of the 
loans administered by the FHA (J.-A. 32). 


It is submitted that the court properly found that the 
action of the defendants did not conform with the law and 
the regulations of the Commission and the Agency. The 
RIF notice specifically directs attention to the Depart- 
ment’s regulations as the basis for the reduction in, force 
action. Departmental regulations J.A. 172) require: “The 
employee shall have the right to be placed in another posi- 
tion unless there are facts from which it would be reason- 
able to conclude that his placement in the position would 
cause interruption to the work program.” On the state of 
the record before it, which was silent as to any facts to 
indicate that the appellee could not easily on the basis of 
his wide experience undertake the position which called 
for the exercise of the least ability, the Commission was 
required to grant reassignment. Instead, it ignored both 
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facts and law and denied appellee’s rights, applying a com- 
pletely unsupportable standard. 


As to the facts recited above there is little or no dispute 
and the court was required to find that the basis upon which 
the Civil Service Commission acted was without support 
in fact and was unlawful. 


2. The so-called hearing before the examiner was 
inadequate and Exhibit 5 does not constitute com- 
petent evidence. 


(a) Appellee, in his testimony before the district court, 
specifically took issue with the fairness of the hearing’ and 
the accuracy of the summary report of the hearing before 
the Civil Service hearing examiner, the facts relating to 
which are set out fully in appellee’s Statement of Fact, 
supra, pages 8, 9. Appellee was cross-examined at length 
and the only testimony offered in rebuttal was that of the 


Government’s witness, Davis, who repeatedly insisted that 
his memory was vague as to these proceedings, and to the 
extent that he could recall events his testimony tended to 
support the recollections of the appellee. 


Consequently, the report of the hearing before the exami- 
ner, in view of the circumstances which surrounded it, is 
not entitled to be considered as supporting the decision 
of the Civil Service Commission. It is appropriate and 
significant that the appellants in their brief, p. 16, footnote 
2, disclaim reliance on it. Consequently the record before 
the Commission consisted of the notice of reduction in 
force, the appeal documents of Zahner, and the decisions of 
the Commission (Supra p. 2). 


* Civil Service rulings and interpretations not only provide a hearing for 
veterans reached in reduction in force action Chapt. R-3-30 but, provide spe- 
cifically that “at such hearings, appellants and agencies are given an oppor- 
tunity to present evidence and hear or examine, and reply to evidence submitted 
by the agency.” 
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Of course, as appellee has made clear in subsection A.l. 
above, supra, the Civil Service Commission did not in any 
event rely on the summary report of the hearings examiner 
but invented an entirely new theory to justify its decision. 


(b) Appellants’ reliance on the inter-office memorandum, 
defendants’ Exhibit 5, J.A. 104-106, is misplaced. No testi- 
mony or argument was offered with respect to the existence 
or the part that this Exhibit may have played in the deter- 
mination of the agency. This is understandable for two 
reasons. 


1. It sets forth qualifications for loan officers which 
are directly contrary to those found to be appropriate by 
the Civil Service Commission in its decision. 


2. The memorandum on its face is so factually inac- 
curate as not to constitute substantial evidence. 


The heart of the memorandum, the paragraph which 
the appellants omitted from their otherwise verbatim 


account of its contents (Appellant’s brief, pages 3-5), is the 
declaration that an emergency loan officer must be one capa- 
ble of making sound loans so as to protect the government 
against “substantial losses,” “because of the approval of 
improper loans,’’ (supra, page 7, J.A. 105). 


Contrasting the missing paragraph, with the basis de- 
clared by the Civil Service Commission in its decision of 
May 24, 1954, it becomes immediately apparent that the 
latter is diametrically opposed to the standard of per- 
formance described in the memorandum. The memorandum 
declares that the emergency loan officer must be able to 
make sound loans whereas the Commission determined that 
this very aptitude would constitute such a severe handicap 
as to disqualify the appellee, i.e., one who is experienced in 
making sound loans cannot be trusted to give only a secon- 
dary emphasis to the safety of monies loaned by the federal 
government. Furthermore, as fully documented in the ap- 
pellee’s state-of facts, supra, page 7, the memorandum con- 
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tains so many clearly inaccurate statements of fact as to 
place it in the same category as the summary report of the 
hearings examiner. It was simply not true that appellee’s 
experience within the agency had been confined to work 
solely related to the insured mortgage program, or that 
he had had no contact directly or indirectly with the emer- 
gency loan program, or that his experience in the private 
loan field had been confined to real estate loans, or that 
he had had no experience whatever with the Farmers Home 
Administration or in his private employment in the making 
and service of crop and chattel loans. And finally, as 
appellee has pointed out repeatedly in his testimony before 
the Commission and before the Court, the livestock loan 
program had been inaugurated only a few months before 
after the passage of Public Law 115 by the 83rd Congress. 


In any event the memorandum, defendants’ Exhibit 5, 
if and when it had ever constituted an official reflection of 
the Agency’s thinking, did not constitute any part of the 
proceedings before the Civil Service Commission, supra, 
page 2. It is not surprising, therefore, considering the 
errors and inconsistencies in the memorandum, that appel- 
lants declined to offer any evidence or argument concerning 
it at the trial. 


It is apparent that neither the so-called hearing before 
the examiner or defendants’ Exhibit 5 supplied competent 
evidence which could reasonably have been relied upon by 
the Civil Service Commission. 


3. The District Court was correct in determining 
that the decision of the Civil Service Commission 
was unlawful. 


A lawful determination requires a fair hearing and at 
least some fact to support it. The proceedings viewed as a 
whole are marked by a consistent departure from any rea- 
sonable standard of fairness. The appellee was denied the 
right, which the Commission provides to Veterans, of an 
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oral hearing.’ The appellee was denied the right to a de- 
cision on the facts and there were no facts before the Com- 
mission upon which to formulate and apply the standard 
which the Commission articulated as the basis of the agency 
decision and its affirmance. 

The appellee was denied the right of a fair, unbiased and 
good faith determination because the Commission knew 
when they stated the basis for their action that the stand- 
ard applied had no basis in the record before it, in the 
various loan statutes, or in any of the laws and regulations 
relating to the preferential rights of veterans. 

The Civil Service Commission does not act within its 
lawful authority where the hearing is conducted unfairly 
and where the determination is not supported either in fact 
or law. In such circumstances, the district court may prop- 
erly review administrative action to determine whether it 
is valid as a matter law and to ascertain whether it is sup- 
ported by the conceded facts. Dismuke v. U.S. 297 US. 
167, 172, 173, 80 Led 561, 565, 566. 

This court has held that determinations of the Civil 
Service Commission are reviewable: 

Where there has been a substantial departure from 
applicable procedures, a misconstruction of the gov- 
erning legislation, or like error going to the heart of 
the administrative determination, a measure of judic- 
ial relief may on occasion be obtainable. [Povell v. 
Brannan 91 App. D.C. 16, 196 F2d 871.] 

and that agencies may not flout the will of Congress by 
imposing a ‘‘policy”’ which fails to give effect to Sec. 12 of 


the Veterans Preference Act in a reduction in force. Reyn- 
olds v. Lovett 201 F 2d 181 91 App. D.C. 276, cert. den. 345 
U.S. 926, 97 L ed. 1357. 


“Civil Service Commission Instructions, Chapter R-3-30, provides: 

“Oral hearings are held at the specific request of employees who are 
entitled to veteran preference. They are held in other cases where 
necessary. 

“At such hearings, appellants and agencies are given opportunity to 
present evidence and to hear, or examine, and reply to evidence sub- 
mitted by the agency. They may have representatives of their own choos- 
ing to assist them in the hearing.” 
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The Supreme Court has made clear that an administra- 
tive decision will not be accepted where the administrative 
officer “exceeds his authority by making a determination 
that is arbitrary or capricious or unsupported by evidence.” 
Dismuke v. U.S. 297 U.S. 167, 172, 80 L. ed. 561, 566. Silber- 
schein v. U.S. 266 U.S. 221, 225, 69 L. ed. 256, 258. Estep v. 
U.S. 327 U.S. 114, 90 L. ed. 567. 

In Lloyd Sabaudo Societa Anonima v. Elling 287 US. 
329, 336 77 L. ed. 341, 347, the Supreme Court, although 
recognizing the wide discretion of the Secretary of Labor 
under the Immigration Act, nevertheless spells out the 
limits beyond which the administrative official cannot go 
without losing immunity from judicial review: 

“The action of the Secretary is, nevertheless, subject 
to some judicial review, as the courts below held. The 
courts may determine whether his action is within his 
statutory authority, compare Gonzales v. Williams, 192 
US. 1, 48 L. ed. U.S. 3, 60 L. ed. 114, 36 S. Ct. 2, 
whether there was any evidence before him to sup- 
port his determination, compare United States ex 
rel. Vajtauer v. Commissioner of Immigration, 273, 
U.S. 103, 71 I. ed. 560, 47 S. Ct. 302, and whether the 
procedure which he adopted in making it satisfies 
elementary standards of fairness and reasonableness, 
essential to the due administration of the summary 
proceeding which Congress has authorized. Compare 
Kwock Jan Fat v. White, 253 U.S. 454, 64 L. ed. 1010, 
40 S. Ct. 566; Tang Tun v. Edsell, 223 U.S. 673, 56 
L. ed. 606, 32 S. Ct. 359; Chin Yow v. United States, 
208 U.S. 8, 12, 52 L. ed. 369, 370, 28 S. Ct. 201 Japa- 
nese Immigrant Case (Yamataya v. Fisher) 189 U.S. 
86, 100, 101, 47 L. ed. 721, 725, 726, 23 S. Ct. 611; see 
United States ex rel. Jorio v. Day (C. C. A. 2d) 34 F. 
(2d) 920; Whitfield v. Hanges (C. C. A. 8th) 138 C. 
C. A. 199, 222 Fed. 745. 

Dismuke v. U.S. 297 U.S. 167, 172, 173 80 L. ed. 561, 566 
permitted the review by the district court of a decision of 
the Commissioner of Pensions (now within the Civil Serv- 
ice Commission) to determine its validity as a matter of 
law and fact. The Supreme Court reviewed the power of 
the courts in this area and held: 
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“Tf he is authorized to determine questions of fact 
his decision must be accepted unless he exceeds his 
authority by making a determination which is arbi- 
trary or capricious or unsupported by evidence, see 
Silberschein v. United States, 266 U.S. 221, 225, 69 
L. ed. 256, 258, 45 S. Ct. 69; United States v. Williams, 
978 US. 255, 257, 258, 73 L. ed. 314, 315, 49 S. Ct. 97; 
Meadows v. United States, 281 U.S. 271, 274, 74 L. ed. 
852, 853, 50 S. Ct. 279, 73 A.L.R. 310; Degge v. Hitch- 
cock, 229 U.S. 162, 171, 57 L. ed. 1135, 1137, 33 S. Ct. 
639, or by failing to follow a procedure which satisfies 
elementary standards of fairness and reasonableness 
essential to the due conduct of the proceeding which 
Congress has authorized, Lloyd Sabaudo Societa Anoni- 
ma v. Elting, 287 U.S. 329, 330, 331, 77 L. ed. 341, 344, 
345, 53 S. Ct. 167. But the power of the administrative 
officer will not, in the absence of a plain command, be 
deemed to extend to the denial of a right which the 
statute creates, and to which the claimant, upon facts 
found or admitted by the administrative officer, is 
entitled. United States v. Laughlin, 249 U.S. 440, 443, 
63 L. ed. 696, 699, 39 S. Ct. 340; United States v. 
Hvoslef, 237 U.S. 1, 59 L. ed. 813, 35 S. Ct. 459, Ann. 
Cas. 1916A, 286, supra; McLean v. United States, 
supra (226 U.S. 378, 57 L. ed. 262, 33 S. Ct. 122); 
United States ex rel. Parish v. MacVeagh, 214 US. 124, 
53 L. ed. 936, 29 S. Ct. 556; Medbury v. United States, 
supra (173 U.S. 497, 498, 43 L. ed. 782, 19 S. Ct. 503), 
see Bates & G. Co. v. Payne, 194 US. 106, 109, 110, 48 
L. ed. 894, 895, 896, 24 S. Ct. 595.” 

It was not within the province of the Civil Service Com- 
mission to conjure up a new standard and use it as the sole 
basis of denying appellees lawful claims to reassignment. 
The commission could no more exclude appellee from his 
reassignment rights on the basis of private credit experi- 
ence’ as opposed to public credit experience then it could ex- 
clude, by regulation, a non-citizen from enjoyment of the 
Veterans Preference Act 41 Op. Atty Gen Oct. 13, 1950. It 
was the opinion of the Attorney General that “while the 


It is obvious from the decision of the Civil Service Commission, (JA 150) 
that the Commission completely ignored the five years of extensive experience 
of appellee with the Farmers Home Administrations (JA 23, 24, 25). 
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commission has latitude in the application of the statutory 
standard (Hilton v. Sullivan 334 U.S. 323) it may not, 
absent other statutory authority, add or substitute new 
standards of general application in derogation of those 
provided by the statute. 

From the abortive hearing before the examiner to the 
confidential admissions of error in chairman Young’s letter 
to Benson this whole proceeding has been marked with an 
absence of all of the elements of a fair hearing. As appel- 
lants concedes in the heading of Part I of his argument, the 
question is whether the administrative action is supported 
by substantial evidence. But the problem here is more 
simple. Certainly there was no substantial evidence to 
support the standard which constituted the basis for the 
decision but moreover there were no facts, no provisions 
of law, no policy to support the standard applied. Thus, 
the determination of the commission was not only invalid 
as being without substantial evidence but the decision was 
arbitrary and capricious in that it was without any support, 
substantial, reasonable or otherwise! When there is super- 
imposed over this lack of substance in the record the sub- 
stantial departures from fair play characterized by the 
“star chamber” hearing, and the secretive side communica- 
tions of the Commission and the Agency, it becomes crystal 
clear that under the applicable law the court below was 
required, if he would avoid error to grant relief to the 
appellee. For as the court of Claims said in Knotts v. U.S. 
128 Ct. Cl. 489 121 F. Supp 630. The employee has a right 
to the “honest judgment of the administrative officer” and 
“if a decision is arbitrary, or capricious or so grossly 
erroneous as to imply had faith it will be set aside.” 


B. The Judgment is Further Supported in that Appellee 
was not Given the Notice Required by the 
Department’s Regulations. 


In addition to the lack of support for the standard which 
the court found to be unlawful, inadequate, arbitrary and 
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capricious, the judgment is further supported by the failure 
to give appellee proper notice. 


Appellee was given a reduction in force notice of less 
than 90 days, contrary to the regulations of the agency 
which require a 90-day notice. (Sec. 954, J.A. 170). The 
notice was given January 15, 1954, of termination April 
14, 1954 (J.A. 121). Thus the agency failed to comply 
with its regulations although it is required by law to do so. 
Watson v. U.S. 355 U.S. 14; Service v. Dulles, 354 U.S. 363 
at 388;° Acardi v. Shaughnessy, 347 US. 216. 


The failure of the agency to give the notice required by 
law constituted a procedural error making invalid the 
separation of the defendant from his employment. Stringer 
v. U. S. 90 F. Supp. 375. There the court held that where 
the law provided a 30-day notice a separation under the 
Veterans Preference Act was invalid where the veteran 
had received only 29 days’ notice. Although we are dealing 
here with another section of that Act so that the notice 


requirements are for 90 instead of 30 days, the principle 
established in the Stringer case is controlling here. In 
holding in that case that the plaintiff’s demotion was in- 
effective, the court used language which is equally applica- 
ble here: 


“There is nothing ambiguous about the Veterans 
Preference Act. Rightly or wrongly it was enacted by 
the Congress in recognition of the great sacrifices of 
those who had an active part in our national defense 
at times when everything we cherish was at stake. 

“There are not little matters. They are of vast 


*The Supreme Court, in Service v. Dulles, leaves no doubt as to the binding 
effect of a department’s regulations: 

“The essential meaning of the section, in other words, was that the 
Secretary’s decision was required to be on the merits. While it is of 
course true that under the McCarran Rider the Secretary was not obligated 
to impose upon himself these more rigorous substantive and procedural 
standards, neither was he prohibited from doing so, as we have already 
held, and, having done so, he could not, so long as the Regulations re- 
mained unchanged, proceed without regard to them.” (P. 388). 
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concern to the great array of veterans who at least 
are entitled to a good faith appliance with the rights 
granted by a grateful people through their Congress. 
We cannot set the pattern for trimming away these 
rights.” 
Appellee was entitled by law to enjoy the benefits and 
privileges of the regulation as to notice and the failure 
to give adequate notice made the notice of separation 
ineffective. 


Under the facts, the circumstances and the law of this 
case the district court was therefore required to grant the 
relief provided in the judgment below which is fully sup- 
ported by the record. 


C. Appellant Has Not Established Laches 


Laches is an affirmative defense® which must be proved. 
Although the burden was on the defendants, they did not 
present any evidence with respect to laches. Appellee, 
testifying out of order as a matter of convenience, showed 
full justification for not suing prior to August 8, 1955, 
having exhausted his administrative remedy August 4, 
1954. He showed that he was without funds, had to be 
away from Washington, D. C., because of his daughter’s 
death, and because his wife was bedridden much of the 
time, that he consulted attorneys in January 1955 and 
corresponded with his attorneys, raised funds for the at- 
torneys and commenced suit at earliest opportunity con- 
sistent with proper preparation under the circumstances. 


Appellee was not cross-examined as to laches and only 
perfunctory reference is made to this defense in appellant’s 
written final argument submitting his case. 


The court found on this state of the record that the ap- 
pellee was not guilty of laches. Gurley v. Wilson, 239 F. 2d 
957. The findings of the trial court supported by the evi- 


* Federal Rules of Civil Procedure Sec. 8(¢), 28 U.S.C.A. 
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dence as to laches should not be disturbed on appeal. West 
vy. A.T.&T. 311 U.S. 223, 240, 241, 85 L. ed. 139, 146. 


Appellants, for the first time, suggest laches as a result 
of the recommencement of the suit. As alleged in the com- 
plaint, the original suit stated an identical cause of action 
which was dismissed May 16, 1958, without prejudice on 
the technical ground that one of the Commissioners had 
resigned and substitution had not been made. The present 
action was filed May 29, 1958, thirteen days after the dis- 
missal of the original action. 


Appellants cite Drown v. Higley, 244 F. 2d 744. There 
the plaintiff commenced his action in the wrong jurisdiction 
and delayed for 16 months before initiating his action in 
the proper jurisdiction. It was the additional delay of 16 
months to which this court directed its attention. Of course 
no such state of facts exists here. 


There is no evidence that the appellants are or will be 
prejudiced. Certainly the appellants have never been in 
doubt for a moment that the appellee claimed he was wrong- 
fully discharged and intended to fully litigate his rights. 
Baxter v. U.S. 122 Ct. Cl. 632 at 634. Appellants’ self-serv- 
ing statements in their brief do not constitute evidence. The 
appellate court cannot be the trier of fact or evidence which 
is not in the record or make findings different from the trial 
court. Carr v. Corning, 182 F. 2d 14, 21, 86 App. D.C. 
173, 181. Furthermore, under the circumstances of the case, 
there is no room for relief. Time alone does not constitute 
laches. Dollar v. Land, 184 F. 2d 245; Duncan v. Summer- 
field, 251 F. 2d 898 App. D.C.; Ritter v. Straus, 261 F. 2d 
767 App. D.C. 


Conclusion 


We are not concerned here, nor was the court below, 
with the weighing of the qualifications of the plaintiff em- 
ployee for federal employment. We are concerned, how- 
ever, with the gross error committed by the agency and the 


29 


Civil Service Commission in adopting and applying a 
standard as a basis for their action that had no support in 
either law or fact. We are concerned here with assuring a 
civil service employee who is also a veteran the right to 
enjoy the minimum standards of a fair hearing, fair proce- 
dures, and fair play. It was the judgment of the court 
below, after carefully trying the facts, that the rights of 
the appellee to which he was entitled under the laws and 
regulations had not been accorded to him and that, there- 
fore, the determination of the Civil Service Commission 
was in error. 


It is respectfully submitted that the judgment of the 
district court should be affirmed. 


Hersert 8. THATCHER, 
Donato M. Murraa, 
Attorneys for Appellee 
1009 Tower Building, 
Washington, D. C. 
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No. 15,633 


EZRA TAFT BENSON, et al. 
Appellants, 
v. 


KENYON B. ZAHNER, 
Appellee. 


PETITION FOR REHEARING IN BANC 


Appellee petitions this Honorable Court for a rehearing 
in bane in the above entitled appeal. The decision, entered 
November 17, 1960, reversed the judgment of the District 
Court. 

Appellee, a veteran, suing under the Veteran’s Prefer- 
ence Act, was successful in the District Court after exten- 
sive trial in obtaining a mandatory order reinstating him 
to a position in the Government Service from which he had 
been unlawfully removed. The judgment of the Court was 
based upon clear evidence of a course of unlawful conduct 
on the part of the agency and the Civil Service Commis- 
sion. It would be difficult to find a situation where the 
rights of a veteran civil service employee have been so 
deliberately abused. 

The decision of the Court of Appeals was not based on 
the merits but, on laches. The Court’s approach to the 
question of laches was one which was never in the contem- 
plation of any of the parties at the time of trial or, the 
District Court but stems from certain unsupported factual 
statements set forth in appellant’s brief. The facts as 
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known to the attorneys for the defendants and the District 
Court below are not consistent with the result obtained 
by the Court of Appeals. These facts all appear in the 
files of the original case and petitioner believes it appro- 
priate in order to prevent a serious miscarriage of justice 
that they be brought to the attention of this Court. 

The Court of Appeals in its consideration of laches 
breaks down the time between the final adjudication by 
the Commission and the trial of the present suit. 

The first action was dismissed because of failure to sub- 
stitute two defendants who were newly appointed members 
of the Civil Service Commission. The Court of Appeals 
found that the appellee was lacking in diligence in the 
prosecution of the first suit because it said there is no 
evidence to the contrary. 

The fact is that the appellee prosecuted both cases most 
vigorously and that this is shown by facts that petitioner 
believes are undisputed and reflected in the record before 
the Court and in the record of the proceeding in the District 
Court in the first suit all of which were before the trial 
court in this case and on the basis of which the District 
Court found the appellee not guilty of laches. Breaking 
up the periods of time into significant segments, here is 
what the facts show: 


A. August 4, 1954 to August 8, 1955. 


The final decision of the Civil Service Commission was 
dated August 4, 1954. Appellee’s first suit was filed on 
August 8, 1955. Appellee, in his testimony, fully justified 
his reasons for not filing at an earlier date (J.-A. 34, 35, 
36). It should be noted that during this period the Civil 
Service Commission in writing expressed its doubts as to 
the validity of its decision in personal communication to 
the Secretary of Agriculture (J-A. 92). 


B. August 8, 1955 to October 18, 1957. 
(1) Answer was filed on October 7, 1955 and was calen- 
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dared the same day with an indication by the Assignment 
Clerk of a backlog of twenty-two ‘months. 


(2) At that time, under Rule 29 of the Rules of the Dis- 
trict Court for the District of Columbia, the case was 
assigned to the Veteran’s Commissioner who was charged 
with the duty of expediting veterans’ cases by meeting 
with the parties and securing agreements as to exhibits, 
depositions, etc., and finally advising the Assignment Com- 
missioner of a suitable time for trial. Appellee’s attorney 
conferred with the Veteran’s Commissioner early in Jan- 
uary 1956 but, from then on because of the illness and 
final retirement of the Veteran’s Commissioner, no further 
action was taken by that office. 


(3) Judge Mathews of the District Court on February 
21, 1957, noticed the case for pre-trial hearing. The District 
Attorney then requested that it be taken off of the pre- 
trial calendar because it was a veteran’s case and not sub- 
ject to ordinary pre-trial procedures. At that time, the 
Veteran’s Commissioner was under the rule charged with 
this function. In March of 1957, the case was being han- 
dled by a member of the District Attorney’s office who 
was familiar with the file and appellee believes that his 
ease would have been tried in the spring of 1957 if the 
ease had not been removed from pre-trial and if the Assist- 
ant District Attorney had not been named in March 1957 
to the Municipal Court, which required the reassignment 
of the case to another attorney. 


C. October 18, 1957 to May 16, 1958. 


Neither before the running of the six months period for 
substitution under Rule 25 (d), nor during such period 
(April 18, 1957, to October 18, 1957) had the case been 
noticed for pre-trial so that defendants cannot maintain 
that they suffered because of any procedural oversight on 
appellee’s part. Consequently, the crucial period is from 
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October 18, 1957 when the six (6) months expired and the 
date of trial May 18, 1958.1 


(1) On October 23, 1957, appellee’s attorney discovered 
that the six (6) months period had run out and advised 
the defendants’ attorney who was also unaware of this fact. 
Failing to work out stipulations for proceeding, appellee 
on November 8, 1957, filed a Motion to Substitute and, in 
the Alternative to Dismiss without prejudice. The Motion 
to Substitute was based on the rulings of four circuit courts 
of appeal that in a suit for declaratory judgment, a court 
might at any tume, as a manner of orderly procedure, sub- 
stitute newly appointed federal officials.? 


(2) On November 14, 1957, the defendants moved for 
Summary Judgment or in the Alternative to Dismiss, the 
ground for dismissal being the lack of jurisdiction based on 
the failure to substitute under Rule 25 (d). 


(3) On November 19, 1957, defendants filed an opposi- 
tion to plaintiff’s motion stating: 


“There is manifestly no need to dismiss this suit with- 
out prejudice. Should this Court deny plaintiff’s mo- 
tion to substitute new civil service commissioners, the 
action against Benson would still remain and this 
Court could proceed to act on the defendants’ motion 
for Summary Judgment.’’ 


1 There is no procedure for notifying plaintiffs of the replace- 
ment of government officials who are defendants. Here, neither 
of the parties’ attorneys was aware of the expiration date. As a 
result of this case and to ameliorate the harsh and unintentional 
effects of Rule 25 (d) the District Attorney’s office has adapted 
an informal practice of notifying plaintiff’s attorneys of any re- 
placement of defendant officials in those cases where such informa- 
tion has been brought to the attention of the District Attorney’s 
office. 


2 Acheson v. Furusho, 212 F. 2d 284; Lehmann v. Acheson, 214 


F. 2d 403; Tom Wing Po v. Acheson, 214 F. 2d 661; Chew Yin v. 
Acheson, 216 F. 2d 60. 
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On December 6, 1957, appellee filed a counter motion for 
Summary Judgment. 


(4) All of the above motions were heard on December 
16, 1957, and on February 3, 1958, the Court entered an 
order denying defendants’ motion for Summary Judgment, 
or in the Alternative to Dismiss. The Court at the same 
time denied plaintiff’s motion to substitute and permitted 
plaintiff to withdraw his motion to dismiss without preju- 
dice for the reason that the Court had denied defendants’ 
motion to dismiss for failure to substitute. 


(5) Filed on February 10, 1958, was a Stipulation to 
amend the complaint adding the allegation that defendants 
failed to comply with Department regulations on the basis 
of the Supreme Court’s decision on October 1957 in Wat- 
son v. U. S., 355 U.S. 23. 


(6) On February 13, 1958, defendants filed answer to the 
amendment realleging their defenses and adding the new 
ground of lack of jurisdiction because of the failure to 
substitute. 


(7) On February 18, 1958, the Court entered a pre-trial 
order approving statements submitted by the parties in- 
cluding the defendants’ new defense of lack of jurisdiction 
based on the failure to substitute. Thereafter, the case was 
for the first time placed on the daily trial calendar. 


(8) On May 16, 1958, the case came on for trial. After 
the opening statement, defendants moved to dismiss with- 
out prejudice for the reason that the new Commissioners 
were indispensable parties. The plaintiff argued that the 
Court could substitute under the holdings in the Acheson 
cases or that defendants could be added under Rule 21 and, 
that in any event a mandatory order could be issued against 
the defendant Benson. The defendants’ motion was granted 
and plaintiff’s motion to substitute or add denied. 
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D. May 16, 1958 to April 23, 1959. 


(1) On May 20, 1958, the order dismissing without prej- 
udice was filed. 


(2) Plaintiff filed an identical action on May 29, 1958, 
with the exception that he alleged also the facts with rela- 
tion to the filing of the original suit and the dismissal with- 
out prejudice. 


(3) The government attorney agreed to expedite but, 
the case was again reassigned because of the promotion 
of the defendants’ attorney to Chief of the Division. Con- 
sequently, the answer was not filed until August 1, 1958. 
The case was pre-tried in December 1958, placed on the 
daily calendar and was called and tried on April 23, 24, . 
and 27, 1959. 


(4) On November 1958, this Court, in the first case 
where the question was squarely presented as to whether 
a suit for declaratory judgment and for mandatory order 


which order could only be carried out by the agency head, 
was subject to dismissal on the grounds that all Civil Serv- 
ice Commissioners were necessary parties (. Hicks v. Sum- 
merfield, 261 F. 2d 752, 104 App. D.C. 266, cert. den., 79 
S. Ct. 798). 


‘A consideration of these facts as presented to the Court 
by the petitioner makes obvious why the defendants at the 
trial below did not urge upon the Court the existence of 
the facts stated in appellant’s brief and the interpretation 
reflected in the Court of Appeal’s opinion. As can be seen, 
the original suit would have been disposed of long before 
the question of substitution arose but for the presence of 
circumstances solely under the control of the government. 
The defendants, at the time of the trial, as well as the 
Court, knew that the appellee could not properly be charged 
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with lack of diligence in connection with the prosecution 
of the original action. 


Laches does not operate as a statute of limitations. It 
requires lack of diligence plus resulting prejudice. Duncan 
v. Summerfield, 251 F. 2d 896, 102 U. S. App. D. C. 185. 


Applying this test to the entire proceeding and in partic- 
ular to the crucial period i.e., October 18, 1957 to May 16, 
1958, it can be seen that appellee was not guilty of laches. 
If the government had not opposed appellee’s motion in 
November 1957, the case would have been refiled at that 
time long before pre-trial notice. It cannot be ignored that 
defendants urged on the Court their position that it was 
appropriate to proceed with a consideration of their motion 
for Summary Judgment, and that they urged that the 
action not be dismissed because Benson, was still a defend- 
ant. Nor, can it be ignored that the District Court denied 
defendants’ motion to dismiss for lack of jurisdiction be- 
cause of the failure to substitute. Appellee cannot be said 
to be lacking in diligence because he relied on this decision 
and on the pre-trial courts’ determination to proceed with 
trial despite defendants’ claim of lack of jurisdiction. The 
action of the District Court at that time serves to demon- 
strate the unsettled state of law which remained unsettled 
until a year later when Hicks v. Summerfield, 261 F. 2d 752 
was decided in November 1958.8 


Defendants advanced a new theory of laches and made 
a factual presentation in support thereof in their brief 
which formed the basis of this Court’s decision. If they 
had advanced these facts below and properly made an issue 
as to whether appellee was lacking in diligence in handling 
the first case, the plaintiff could have replied. The reason 
defendants did not is because the attorneys for the defend- 
ants and the Court at the trial were intimately aware that 


3 See Bovard v. Young, 265 F. 2d 823 (March 1959). 
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appellee was not lacking in diligence particularly in the 
manner set forth in appellant’s brief.* 


Petitioner believes it appropriate for the Court to ex- 
clude the facts as stated on page 17 of appellant’s brief 
for the reason that the defendants had the burden under 
Rule 8 (c) to make a record in support of their affirmative 
defense of laches and that they cannot inject new matter 
by statements made in their brief. It was for the defend- 
ants to show affirmatively, as the Supreme Court outlined 
in Holmberg v. Armbrecht, 327 U.S. 392, 90 L. ed. 743, that 
their claim was ‘‘founded upon some change in the condi- 
tion or relations of the property or the parties”’ for ‘‘laches 
is not like limitations a mere matter of time,’’® and this 
Court has held that laches must be pleaded and proved,” 
and that error is not to be presumed but be made affirma- 
tively by the party asserting it.* 


4 Attention is directed to the fact that defendants’ written argu- 
ment after trial was completed, submitted in lieu of oral argument, 
contains no mention of laches. This argument makes reference to 
defendants’ trial brief where only a side comment is made concern- 
ing laches and to defendants’ argument on laches made in connec- 
tion with its motion for Summary Judgment in the first case, the 
file of which was before the Court. 


5 Montfort v. Korte, (7C.A.) 100 F. 2d 615; Quagon v. Biddle, 
(8 C.A.) 5 F. 2d 608; C & O Railway Co. v. Greenup, (6 C.A.) 175 
F. 2d 169; Bono v. U. S., (2 C.A.) 113 F. 2d 724. 


6 Jt is impossible that the government would be affected sub- 
stantially because of an accumulation of backpay for, as plaintiff 
testified (J.A. 36), he has been continuously employed since 1955 
in a position very nearly the equivalent to the one to which he has 
been ordered restored. 


7 Callaway v. Hamilton Bank, 195 F. 2d 556, 90 U.S. App. D.C. 
228; Riley v. Titus, 190 F. 2a 653, 89 App. D.C. 79, cert. den., 342 
U.S. 855. 


8 Carr v. Corning, 182 F. 2d 14, 21, 86 U.S. App. D.C., 173; 
Junghans v. Junghans, 112 F. 2a 212, 72 App. D.C. 129; Wash- 
ington Ry. & Electric Co. v. Stuart, 267 F. 632, 50 App. D.C. 74, 
cert. den., 254 U.S. 649. 
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CONCLUSION 


Petitioner submits that the equities of the case require 
an affrmance of the District Court’s judgment both on the 
merits and as to laches. 


Neither before, nor since defendants acquiesced in the 
institution of the new action by moving to dismiss the old 
one without prejudice, have the defendants, until they filed 
their brief in this Court, advanced any evidence or made 
any showing of lack of diligence or prejudice resulting from 
the progress of this case through the District Court. Peti- 
tioner emphatically urges that the only permissible con- 
clusion to be drawn from such inaction is that such facts 
did not exist and, that they cannot now be assumed for to 
do so is to engage in pure speculation, the injustice of 
which is demonstrated by the showing made herein. 


The record shows a pattern of knowing and deliberate 
conduct on the part of appellants to deprive the appellee 
of the enjoyment of a right given to him by Congress so 
that, as this Court held in Duncan v. Summerfield, (supra), 


if any prejudice arose in this case to the appellants it is 
as a result of their original wrongdoing. 


Petitioner is unaware of any precedent to support this 
Court’s decision. On the contrary, the precedent which 
should control here is the principle stated in Ritter v. 
Strauss, 104 U.S. App. D. C. 301, 261 F. 2d 767: 


‘‘Discharged employees should not be held to have for- 
feited his legal rights by lack of diligence unless there 
are strong equities which override these rights.’’ 


The decision of this Court in Ritter v. Strauss regarding 
the adjustment of backpay might also be considered here. 


For the foregoing reasons, the appellee requests that 
this case be reheard in banc because of the importance of 
protecting the statutory rights of veterans who are em- 
ployees of the United States. Petitioner also asks in the 
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alternative that the files and records in the original case 
be made available to the Court of Appeals or that the case 
be remanded to the District Court for the purpose of trying 
out the question of laches in relation to the claim of lack of 
prosecution and resultant prejudice to the defendants raised 
by defendents for the first time in the Court of Appeals. 


Respectfully submitted, 


Donautp M. MurrHa, 
Hersert S. THATCHER, 
1009 Tower Bldg., 

Washington, D. C. 


Attorneys for Appellee. 
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in good faith and not for the purpose of delay. 


Donald M. Murtha 


CERTIFICATE OF SERVICE 


Service of the attached appellee’s Petition for Rehearing 
was served on Defendants by placing copies thereof, postage 
prepaid, in the United States mail addressed to Alan S. 
Rosenthal, U. S. Department of Justice, Washington, D. C., 
Attorney for Defendants, on December 2, 1960. 


Donald M. Murtha 
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REPLY BRIEF FOR APPELLANTS 


Appellee seeks (Br. 10-11, 25-27) to justify the decision 
of the district court for a reason not considered in the 
trial court’s memorandum order, findings of fact, or con- 
clusions of law, viz. that appellee did not receive the 
“90-day notice of separation” specified by agency regula- 
tions (J.A. 170). In this brief, we show that this argu- 
ment is, in the light of the administrative history of this 
ease, not properly a subject of judicial consideration and 
is otherwise without merit. In addition, appellee’s argu- 
ment with respect to the validity of his separation from 
Government service will be a subject of limited comment 
by way of reply. 


(Ly 


2 
A. THE NOTICE OF SEPARATION 


1. The asserted irregularity in the notice of separation 
was not raised at the administrative level. 


Except for a general statement (J.A. 183) appearing 
in the summary of the hearing which appellee has char- 
acterized as “confusion, and jumble and mumble” (J.A. 
44-45), nowhere in the record is there any indication that 
appellee ever urged before the Civil Service Commission 
the contention he now makes regarding the inadequacy 
of the written notice of separation which he received. 
On the contrary, appellee conceded in the trial court that 
the three long letters (J.-A. 126-129, 136-143, 157-158) 
which he wrote to the Commission Chairman “presented 
everything that [he] * ° * wanted to present to the Civil 
Service Commission” (J.-A. 48); yet in none of these 
letters did he so much as hint at an irregularity in the 
separation notice he received. Understandably, both the 
Board of Appeals and Review (J.A. 159-160) and the 
Civil Service Commissioners (J.-A. 155-156) rendered deci- 
sions in appellee’s case without reference to the question 
as to the propriety of the notice which appellee now 
raises. 

In these circumstances, we submit that appellee has not 
preserved the point for judicial review and it should not 
now be considered by this Court.’ “Simple fairness to 
those who are engaged in the tasks of administration, 
and to litigants, requires as a general rule that courts 
should not topple over administrative decisions unless 


1 Similarly, appellee’s repeated attack (Br. 1, 8, 19, 21-22, 25, 
29) upon the adequacy of the hearing he was afforded comes too 
late for this Court to take cognizance of it. As appellee conceded 
at trial, neither at the hearing itself nor subsequently did he com- 
plain to anybody in the Civil Service Commission about the con- 
duct of the hearing (J.A. 47, 48). The sole basis in the record for 
appellee’s criticism of the hearing he received is his own testi- 
mony at trial: There was contrary testimony from another par- 
ticipant, however, that the hearing had been conducted in a usual 
manner (J.A. 77, 89), and the district court’s findings of fact 
(J.A. 212-214) include no suggestion of impropriety. 
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the administrative body not only has erred but has erred 
against objection made at the time appropriate under its 
practice.” United States v. Tucker Truck Lines, 344 U.S. 
38, 37; Yee Si v. Boyd, 243 F. 2d 203, 207 (C.A. 9); 
Sharaiha v. Hoy, 169 F. Supp. 598, 599 (S.D. Calif.). 


2. The agency’s interpretation of its own regulation was 
not manifestly improper. 


The evidence shows that appellee received notice of 
separation on January 15, 1954 (J.A. 40-41) “effective 
at the close of business April 14, 1954” (J.A. 121). Read 
literally, this constituted 90 days’ notice if the first and 
last days both are counted, and 89 days’ notice if either 
of these days is excluded from the computation. How- 
ever, if termination effective at the close of business on 
April 14 be regarded as essentially no different from 
termination effective at the opening of business on April 
15, there was 90 days’ notice under either method of com- 
putation. 

While the more usual practice in computing prescribed 
periods of time may be to exclude the initial day and in- 
clude the final day of the period in making the computa- 
tion (see, e.g. Rule 6(a), Fed. Rules Civ. Proc.?), there 
is respectable authority sanctioning the method employed 
by the agency in this case of counting both the first and 
last days (J.A. 74). See, e.g., Taylor v. Brown, 147 U.S. 
640 (statute provided that land was to remain inalienable 
“for a period of five years” from June 15, 1880; convey- 
ance on June 15, 1885, held proper); Griffith v. Bogert, 
18 How. 158 (statute provided that land could not be sold 
“gntil after the expiration of eighteen months” from 
November 1, 1819; sale made on May 1, 1821, held 
proper) ; MacFarland v. Moore, 32 App. D.C. 213 (Febru- 


2 Rule 6(a) does not purport to control the method for the com- 
putation of a period of time, such as the notice period here in- 
volved, prior to the commencement of judicial proceedings. 2 
Moore’s Federal Practice 1481 (2d Ed., 1948]; Joint Council v. 
Delaware, L. & W. R. Co., 157 F. 2d 417, 420 (C.A. 2). 
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ary 8 held not “within thirty days after” an event occur- 
ring on January 9). In each of the cases cited the deci- 
sion turned on the inclusion of both the first and last 
days in the computation of the statutory period. See 
147 U.S. at 643; 18 How. at 162; 32 App. D.C. at 215, 216. 

The Supreme Court in Griffith v. Bogert, 18 How. 158, 
162, noted that the question of whether or not to count 
the first day as well as the last had been characterized 
as “the controversia controversissima.” Surely in these 
circumstances the method of computation employed by 
the Department of Agriculture in the FHA reduction-in- 
force falls within the permissible area of agency discre- 
tion, particularly since cautious computation was necessi- 
tated by the Civil Service Commission’s prohibition 
against more than 90 days’ notice. 17 F.R. 11736, 5 
C.F-R. (Supp. 1958) §20.6(a). 


3. The asserted irregularity was de minimis and did 
not prejudice appellee. 


Under the criteria established by this Court, appellee, 


to prevail on an asserted procedural error, must show a 
substantial departure from the applicable procedures pre- 
scribed by regulation. Powell v. Brannan, 91 App. D.C. 
16, 17, 196 F. 2d 871, 873; Blackmon v. Lee, 92 App. D.C. 
268, 270, 205 F. 2d 13, 14; Sun Od Co. v. F.P.C., 256 F. 2d 
233, 239 (C.A. 5)? certiorari denied, 358 U.S. 872; Boylan 
v. Quarles, 98 App. D.C. 337, 338-339, 235 F. 2d 834, 835- 
836; Saggau v. Young, 100 App. D.C. 3, 4, 240 F. 2d 865, 
866.‘ 


3 “[AJn administrative agency is not a slave of its rules. 
* * * In a particular case an administrative agency may re- 
lax or modify its procedural rules and its action in so doing 
will not be subjected to judicial interference in the absence 
of a showing of injury or substantial prejudice.” 


4 The cases cited by appellee are cases in which the breach of 
regulation was one which affected substantial rights. Watson v. 
United. States, 137 Ct. Cls. 557, judgment vacated, 355 U.S. 14, on 
remand, 142 Ct. Cls. 749, 162 F. Supp. 755 (explanation of basis 
for discharge required by regulation to be given employee prior 
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In this case there was at most a trivial deviation from 
the regulatory requirement. Appellee’s separation be- 
came effective upon the close of business on April 14, 
1954 (J.A. 121); had the notice stated that his separation 
was effective upon the commencement of business on 
April 15, then there clearly would be no basis for com- 
plaint. But the difference is one of a few overnight 
hours and one which patently could not have prejudiced 
appellee in any way. Codifying a familiar principle of 
appellate review, Congress has admonished the courts to 
“give judgment after an examination of the record with- 
out regard to errors or defects which do not affect the 
substantial rights of the parties.” Act of May 24, 1949, 
ch. 139, §110, 63 Stat. 105, 28 U.S.C. 2111.5 Plainly, the 
discrepancy, if any, in the separation notice to appellee 
did not affect “substantial rights” and is not a proper 
reason for sustaining the judgment of the district court. 


to discharge not given until seven months later) ; Service v. Dulles, 
$354 U.S. 363 (preemptory discharge where regulations forbade 
dismissal by Secretary absent (a) Deputy Under Secretary’s prior 
recommendation of dismissal and (b) hearing and argument) ; 
Accardi v. Shaughnessy, 347 U.S. 260 (Board of Immigration Ap- 
peals prevented by Attorney General from reaching its own in- 
dependent decision as required by regulation). Cf., Stringer v. 
United States, 117 Ct. Cls. 30, 90 F. Supp. 375, where the violated 
procedure was established by statute, not by regulation. In con- 
trast to the “substantial departure” formula enunciated as the 
leeway permitted an agency under procedures fixed by regulation, 
this Court has recognized the necessity of “compliance with stat- 
utory requirements.” Saggau v. Young, 100 App. D.C. 3, 4, 240 
F. 2d 865, 866; Boylan v. Quarles, 98 App. D.C. 337, 338, 235 
F. 2d 834, 885. [Emphasis supplied.] 


5A complementary provision appearing in Section 10(e) of the 
Administrative Procedure Act of June 11, 1946, ch. 324, 60 Stat. 
243, 5 U.S.C. 1009(e), directs that in all judicial review of agency 
action, “due account shall be taken of the rule of prejudicial 
error,” i.¢., that defective procedure may be regarded as reversible 
error only when prejudicial. S. Doc. 248, 79th Cong., 2d Sess., 
230-231; Attorney General’s Manual on the Administrative Pro- 
cedure Act, p. 110 (1947). 
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B. THE VALIDITY OF APPELLEE'S SEPARATION 


Although appellee implies (Br. 11) that the reduction- 
in-force was a subterfuge to effect his removal, this sim- 
ply is not the fact. In 1953 the Administrator of the 
Farmers Home Administration directed 40 per cent 
reduction in personnel (J.A. 123). This announced policy 
was strictly complied with. Exactly 40 per cent (28 out 
of 71) of the persons Grade GS-12 and above, and exact- 
ly 40 per cent (7 out of 18) of the persons at appellee’s 
grade level, GS-13, were separated from service (J.A. 
190). And the only person other than appellee occupying 
the status of Insured Mortgage Specialist, was among 
those separated (J.A. 187). In these circumstances, there 
is no warrant whatever for inferring, as appellee would 
apparently have it, that his separation was unique or the 
result of a discriminatory application of a standard for 
appraising his qualifications for retention and displace- 
ment. 

This point aside, appellee’s brief falls far short of over- 
coming the plain implication that the district court, in 
directing appellee’s reinstatement, has substituted its 
judgment as to appellee’s qualifications and his ability to 
assume the duties of Emergency Loan Officer without 
“gndue interruption to the work program”, for that of 
administrative authority. It was, of course, the conclu- 
sion of the FHA that there was no other position within 
the FHA or any other Bureau of the Department of 
Agriculture to which appellee was entitled under appli- 
cable reduction-in-force regulations (J.-A. 119). A hear- 
ing examiner of the Civil Service Commission approved 
the action of FHA (J.A. 134): the Commission’s Appeals 
Examining Office agreed, stating that “while you were 
found qualified under the examining standards for the 
position of Emergency Credit Officer, GS-13, * ° ° on 
the basis of your experience and training, you were not 
qualified to assume the duties and responsibilities of this 
position without further instruction and, consequently, 
‘interruption to the work program of the organization” 
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(J.A. 131-132) (emphasis added).* The Commission af- 
firmed, agreeing that appellee “lacked the specialized 
skills necessary to displace the incumbent (Emergency 
Credit Officer] and continue the work without undue inter- 
ruption” (J.A. 159). 

The inability of appellee to displace the incumbent 
Emergency Loan Officer “without undue interruption to 
the work program” (5 C.F.R. 20.2(d) (Supp. 1958)) is, 
then, the basis of the Commission’s decision in this case 
and, though appellee feels otherwise (Br. 12, 15), there 
is nothing to the contrary in Commissioner Young’s per- 
sonal letter to Secretary Benson (J.A. 92-93). For the 
reasons detailed by the FHA in its memorandum of Feb- 
ruary 11, 1954 (J.A. 104106), concurred in by the Com- 
mission’s hearing examiner (J.A. 134), by the Commis- 
sion’s Appeals Examining Office (J.A. 131-132) and by 
the Commission itself (J.A. 155), it cannot be said that 
appellee’s separation was the result of arbitrary or ca- 
pticious action by the administrative authority whose 
province it is to decide questions pertaining to an em- 
ployee’s qualifications for a particular position. The 
contrary judgment of the district court should be reversed. 


6 Appellee incorrectly states (Br. 4-5, 18) that the Civil Service 
Commission found him to be “qualified” for the position of Emer- 
gency Credit Officer. “Qualified for a position” is defined by Civil 
Service Commission Regulations to mean being able “to take 
over the position in a reduction in force and render satisfactory 
service without undue interruption to the work program.” 5 
C.F.R. 20.2(d) (Supp. 1958) (Appellant’s Br. 11). The Commis- 
sion specifically found that appellee would have been unable to 
take over as Emergency Credit Officer “without undue interrup- 
tion” of work (J.A. 159). 

Appellee also misconstrues the statement of Department of 
Agriculture policy quoted by the Chairman of the Civil Service 
Commission in his letter to Senator Johnston (J.-A. 163). Al- 
though appellee reads it (Br. 6, 17) as saying that Loan Exami- 
ners in the Farmers Home Administration must be qualified to 
provide technical assistance in the management of farms, the 
policy statement plainly says only that in order to enhance the 
chances of collecting loans which the Loan Examiners make, the 
agency maintains a technical assistance service in addition to 
providing credit (J.A. 163). 
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CONCLUSION 
The judgment of the district court should be reversed 


and the case remanded with instructions to enter judg- 
ment for appellants. 


Respectfully submitted, 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


ALAN S, ROSENTHAL, 
V. JuDSON KLEIN, 
Attorneys. 
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